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Current Dopics. 


“Unless the practice of law promotes the 
administration of justice, the bar should be 
abolished and the license of every lawyer 
revoked by the State, for the community 
should not be put to the expense of main- 
taining an institution which it does not. 
need.” These remarks were made by Judge | 
Irving G. Vann, of the New York Court of | 
Appeals, in his address to the graduates of | 
the Albany Law School, on May 31. The| 
sentiment should find an echo throughout 
the entire legal profession. The judge was | 
speaking of the traffic by lawyers in law-| 
suits, the taking of claims to prosecute upon 
a contingent fee, and to the abuse known as_ 
“ambulance chasing.” He reminded the 
students that real success at the bar is not 
measured by money; that if there was a 
downward tendency, a threatened demorali- | 
zation, it was their duty to expose and cor-| 
rect it. Within recent years the law against | 
champertous agreements has been greatly | 
relaxed and evil has resulted from the| 
change. No doubt the intention of the law- 
makers was a good one, that of enabling the 
poor man with an honest claim, who could 
not afford to pay counsel for commencing 
or prosecuting the suit, to collect it; but it 
is seriously questioned whether new evils 
have not been introduced which are far 
worse than the state of affairs which was 
sought to be remedied. It is absolutely nec- 
essary to the dignity and usefulness of the 
profession, as Judge Vann told the students, 





that they should have the confidence of the! 
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courts and should be regarded with respect 
by the public at large. They cannot have 
that respect unless they deserve it by honor- 
able and high-minded conduct. “ At every 
hazard of mere pecuniary loss to the law- 
yer,” Judge Vann truly declared, “ his honor 
must be preserved and his professional repu- 
tation kept from stain.” In the way of rem- 
edies for the evils referred to, Judge Vann 
suggested that while, no doubt, the lawyer 
should have a lien upon the papers in the 
case and upon the subject of the action to 


|the amount of his taxable costs, the law 


should provide that all contracts for in- 


'| creased compensation in addition to taxable 
/costs should be in writing and filed with the 


county clerk before it becomes a lien upon 
the cause of action. This suggestion seems 
to us an excellent one, for publicity would 
surely prove some protection against un- 


‘reasonable and extortionate agreements. 
|The other suggestion was this: 


“That no part of the proceeds of the litigation, 
whether arising from judgment collected or settle- 
ment made, aside from taxable costs, should be paid 
either to the attorney or client, until the amount of 
compensation for services has been approved by 
the court, upon summary application. The amount 
should be paid into court, to await such approval, 
which should not rest wholly on the agreement of 
the attorney and client, whether made in advance 
or at the time of the application, but should also 
depend upon the amount of work done and the risk 


| of getting any pay whatever, owing to the uncer- 


tainty attending all litigation. In other words, the 


| court should be empowered and required to fix an 


amount, not exceeding a certain sum or proportion, 
that would be just and equitable to both parties 
under all circumstances.” 

We entirely agree with Judge Vann that 
if a statute could be drawn and passed 
which would in some degree protect the cli- 
ent from the rapacity of the lawyer, and the 
lawyer from his own cupidity, it would be a 
blessing to the community, and to the bar. 
While it is true that no statute can make a 
lawyer honest, legislation can remove some 
of the temptations to dishonesty that now 
exist. 





The sudden death of Justice Charles H. 
Van Brunt, presiding jystice of the Appel- 
late Division of the Supreme Court, First 
Department, while he was on his way to 
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Brooklyn, with his daughter, removes one 
of the ablest and most upright jurists of the 
many who have adorned the bench in 
Greater New York. Justice Van Brunt’s 
career has been wholly within the sphere of 
the law. Born at Bay Ridge, L. I., on De- 
cember 26, 1835, his ancestors were among 
the early Dutch settlers of Long Island. He 
was graduated from the University of the 
City of New York m 1856 and entered the 
law office of Leonard & Hoffman as a stu- 
dent. Admitted to the bar in 1860, he soon 
became a member of the firm, and for a time 
was counsel to the city chamberlain. In 
1869 he was appointed a judge of the Court 
of Common Pleas.. One year later he was 
nominated and elected for the full term of 
fourteen years, but during the greater part 
of that time he served in the Supreme Court 
by assignment of the governor. Practicing 
lawyers soon learned to respect Judge Van 
Brunt for his ability, his impartiality and his 
determined effort to keep the work of the 
court abreast of the heavy calendars. His 
decisions were so prompt, so clear and so 
well grounded in the law that the busiest 
lawyers were eager to try their cases before 
him. Judge Van Brunt was elected a jus- 
tice of the Supreme Court in 1883, and on 
January 1, 1887, he became the presiding 
justice of that court in the First Judicial 
Department, succeeding Justice Noah Davis. 
In that capacity he instituted many substan- 
tial reforms and improvements in the meth- 
ods of conducting the business of the court. 
When the Supreme Court was reorganized 
under the amended Constitution of 1895, 
Justice Van Brunt was appointed by Gover- 
nor Morton to be presiding justice of the 
Appellate Division of the First Department, 
and he has held that position ever since. 

In the fall of 1897 Justice Van Brunt was 
renominated for justice of the Appellate Di- 
vision by all of the political parties and or- 
ganizations. He had no opponent, and was 
therefore unanimously re-elected. In cele- 
bation of this extraordinary event, the Lotus 
Club, of which Justice Van Brunt was a 
member, gave a dinner in his honor on De- 
cember 4, 1897. Two years ago, in antici- 


pation of his retirement from the bench, on 
December 13, 1911, Justice Van Brunt ac- 





cepted the presidency of the Windsor Trust 
Company, and the propriety of this action 
was attacked at a meeting of the Bar Associ- 
ation, but so confident were the members 
of the bar of the absolute integrity of the 
judge, that they accepted his explanation 
that the position was merely honorary, and 
that he would not assume any active duties 
in the trust company until he should retire 
from the bench 

Justice Van Brunt had been twice mar- 
ried. His only son, Arthur H. Van Brunt, 
is a practicing lawyer in New York city. 
Among his intimates the judge was an ex- 
ceedingly entertaining companion. He was 
a member of the Manhattan Club, as well as 
of the Lotus; also of the St. Nicholas Soci- 
ety and the New York Yacht Club. Fora 
number of years he has been one of the 
council of the University of New York. 

Judge Van Brunt’s principal characteris- 
tics, as manifested in his court work, were 
keenness, industry, quickness and strength 
of reasoning, and a clear and attractive style 
in his written opinions. An example of his 
keen reasoning is found in his opinon in the 
Tilden will case, which was closely followed 
in the final decision at the Court of Appeals. 





The Supreme Court of Rhode Island, a 
few days ago, held its final session at New- 
port. Hereafter the court will meet in 
Providence. Justice Blodgett, in view of 
the historical nature of the event, very prop- 
erly made some brief comments, calling at- 
tention to the remarkable history of the 
court, which is undoubtedly one of the most 
ancient in the United States. Justice Blod- 
gett, among other things, said: 


“Sixteen years before King Charles the Second 
granted the charter of 1666 to the Colony of Rhode 
Island, the general assembly, then acting under the 
charter granted during the protectorate of Oliver 
Cromwell, created a “General Court of Tryalls” 
for the colony. From 1647 to the present time, a 
period of 258 years, the highest court of the colony 
and State, under changing titles and varying juris- 
diction, has held its session in Newport. 

“To-day is concluded the last regular session of 
the court of last resort in this place. The Declara- 
tion of Independence, which may in a sense be 
considered the beginning of our national existence, 
appears to us to-day, and after a lapse of 129 years, 
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to be an event of the remote past, but that event 
is but midway between us of to-day and the begin- 
ning of the sessions of the court here, since the 
highest court of the colony had even then been 
holding its sessions for 129 years in Newport. 

“Few, indeed, are the courts whose succession 
can be traced in due order from the protectorate 
of Cromwell, through the restoration of Charles 
the Second, and the house of Stewart, the reigns of 
William and Mary and Queen Anne, First, Second 
and Third Georges, the Revolution and the inde- 
pendent existence of the State, and subsequent his- 
tory of the republic. With one possible exception 
in another State, I think Newport has enjoyed the 
distinction, unique in this country, of being the 
place wherein the sessions of the highest court in 
the colony and State have been continuously held 
from the beginning, and for a period of more than 
250 years. I know of no building possessing equal 
antiquity and in which the court of last resort has 
continued to sit until the present time as the court 
has continued to sit here. 

“For more than 150 years of that period the court 
has been held in this ancient structure, from whose 
balcony the demise and accession of successive 
kings of England have been proclaimed, the Decla- 
ration of Independence was announced, and procla- 
mation has been made to successive generations of 
the citizens of the State of the result of their own 
choice of governor and other general officers for 
more than 100 years. 

“ Within these walls the declaration of independ- 
ence by the colony of Rhode Island, 129 years ago 
this month, was announced in Newport, May 4, 
1776, antedating by two months the declarations of 
the united colonies, July 4 of that year. It seems, 
therefore, appropriate to this occasion that mention 
should be made of these facts before this court | 
shall adjourn to hold its session in Newport and 
in this place no more.” 





This is, indeed, a remarkable record, and 
it was most fitting that the transfer of the 
court from Newport should have been 
commemorated. 


What would seem to be a practical work- 
ing law for the prevention of lynching has 
been evolved, passed by the legislature of 
Illinois, and signed by the governor of that 
State. Besides providing stringent penal- 
ties for joining mobs endeavoring to lynch 
or otherwise punish persons charged with 
or suspected of crime, it makes the county 
liable for damages to person or property, 
and provides for the removal from office of 
a sheriff for failure to protect his prisoner. 
Under the Illinois statute the heirs of a vic- 





tim of mob violence are authorized to collect 


$5,000 damages from the county for the loss 
of his life, and $5,000 additional for any in- 
jury that the mob may do to property. 
South Carolina and Ohio have substantially 
similar enactments. There can be no doubt 
that the great mass of citizens in any com- 
munity is opposed to summary justice. The 
reasons are so obvious that to enumerate 
them would be a waste of time and pains. 
Lynchings only brutalize those who indulge 
in them. Besides, there is an awful risk of 
mistake in the identity and in the guilt of 
the accused. The regular machinery of the 
courts of justice must be trusted to deal 
with all criminals or alleged criminals. 
There would seem to be no reason to doubt 
that with such a law as that referred to, 
sheriffs would be much more vigilant and 
determined in the protection of prisoners 
from mob violence, and that the penalty 
placed upon the taxpayers would result in 
forcing them to be equally vigilant in the 


same cirection. 
_——_e-__—- 


MARRIAGE AND DIVORCE LAWS. 





By BeecHerR W. WaATERMIRE OF THE FINDLAY, 


Onto, Bar. 





Marriage, so far as the law has to deal with it, is 
a civil contract, in which one man and one woman 
enter into partnership for life, or until “ death do us 
part.” 

In Ohio male persons of the age of eighteen years, 
and female persons of the age of sixteen years, not 
nearer of kin than second cousins and not having 
a husband or wife living, may be joined in marriage, 
provided that minors must first obtain the consent 
of parents or guardians. There are ten grounds of 
divorce, some one of which should be alleged or at 
least hinted at, in the petition. The petition need 
not be sworn to, in that respect differing from other 
petitions in other cases. 

Every State of the Union except South Carolina, 
provides for granting divorce. In Utah there are 
no grounds of divorce fixed by statute; but 
the matter is left entirely to the discretion of the 
trial judge as to whether or not the evidence war- 
rants the granting of a decree. All other States 
prescribe same grounds; but as a matter of fact, the 
Utah rule is carried into practice almost everywhere. 
Most judges pay little attention to the allegations 
of the petition, nor do they stop to inquire whether 
or not any specific ground has.been proven. Look- 
ing at the case as a whole, they ask themselves the 
question: Is it better for this family and for society 
that these parties be separated, or that they be held 
together, at least in name? 
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In 1904, Carroll D. Wright tabulated the census of 
1890, which showed that there is one divorce to 185 
persons. Among native whites there is one divorce 
to 164 persons, and among foreign born whites one 
divorce to 294 persons. So that America is ‘still in 
the lead. We do not permit ourselves to be outdone 
in any realm of life. 

In Ohio in 1870 there was one divorce to twenty- 
four marriages. In 1880, one to seventeen marriages. 
In 1903, one to ten marriages. So that you see, Ohio 
is to the front always and in all things. In 1902 
there were 45,000 divorces in the United States. In 
1903, there were 60,000. We are keeping pace with 
the progress of the times. This is an age in which 
we do everything by wholesale. We are great in 
war, great in commerce, great in inventions, great 
in divorces. We breathe the very air of liberty from 
our youth up. We want liberty of speech, liberty of 
thought and action, and if the marriage tie binds 
us too closely or the yoke gall us a little we cry, 
“ Give me liberty or give me death!” When France 
threw off the yoke of tyranny and set up a republic, 
her citizens caught the spirit, and divorces increased 
so rapidly that, in one year, there were more divorces 
than marriages. What is the cause of this rapid 
increase? Shall we charge it to the spirit of liberty? 

The report of the secretary of State shows that 
in Ohio, marital infidelity as a ground has only kept 
pace with the population; so that we are no more 
licentious than our fathers. That, then, is not the 
cause. Five-sixths of the divorces were for deser- 
tion, failure to provide and gross neglect of duty; 
and five-sixths of these were granted to women 
whose husbands had abandoned them. But, of 
course, such statistics are misleading. All lawyers 
who have had much experience know that more than 
half the time the real ground is not set, up in the 
petition; and almost quite as often the divorce is 
granted to the most guilty party. There is discord 
in the family. The yoke has become galling. The 
flame of love, if there ever was any, has died out 
upon the altar. Both are anxious to be free. The 
question arises then, how shall they “get past the 
court?” In many cases there is really no legal 
ground. Only an incompatibility of temperament. 
Like Will Carleton’s good old soul, the husband 
might well say: 


“T have no other woman, 
She has no other man, 
Only we've lived together 
As long as ever we can; 
And so I have talked with Betsy 
And Betsy has talked with me, 
And we have agreed together 
That we kaint never agree.” 


So one of them must apply for a divorce. The 
woman is most likely, to be successful, because she 
will have the sympathy of the court. The most 
likely ground and easiest to prove is “some gross 
neglect of duty.” No judge or lawyer has ever been 





able to tell what that means in the statute. Like 


charity “it covereth a multitude of sins.” If it 
means anything, means that when you have no 
earthly excuse, you can set up some “ gross neglect 
of duty,” and if the court is inclined to be lenient, 
he will break the tie. Why, on that ground who of 
us would escape? As Cowper well wrote: 
“The kindest and the happiest pair 
Will find occasion to forbear, 
And something every day they live 
To pity, and perhaps forgive.” 


There is not a reputable lawyer in active practice 
who has not turned away many divorce clients. 
Unless it is an extreme case, where one part or the 
other is really wronged, the reputable lawyer is 
very averse to filing a petition for divorce, though 


| he may willingly defend. It has come to be looked 


upon largely as a sort of scavenger business, and 
nothing will sooner bring a lawyer into disfavor 
with the court and the community than the filing of 
a multiplicity of divorce cases. So many of them 
are brought upon such frivolous and contemptible 
grounds. But we have not yet discovered the cause 
of the increase of the applicants. 

In my humble judgment they are the outgrowth 
of the spirit of this restless age —the deterioration 
of the sanctity of the home. In olden times it was 
said a man’s home was his castle. Even with a 
writ it might not be entered against his will, and he 
might defend it even against the officers of the law. 
The home, the fireside, the place where his wife 
plied the distaff and the wheel; the place where the 
children were born and reared; the seat of his 
energies, his hopes and his ambitions; the most 
sacred place on earth, not even second to the 
safictuary; there where his plans were laid and 
largely executed; the good old-fashioned home like 
that described by Burns in “ The Cotter’s Saturday 
Night ” where each returned from his toil and found 
contentment and companionship in each other’s 
society. No wonder he exclaims: 


“From scenes like these old Scotia’s grandeur rise 
Which makes her loved at home revered abroad.” 


But what has the modern home come to be? A 
place to dart into from the hurly-burly of life and 
snatch a morsel of food and drink by day, and a few 
restless hours of sleep by night. No time to com- 
mune with the family or form the acquaintance of 
one’s children. And even the women have caught the 
spirit. Social functions, clubs, societies, card parties, 
receptions, and in many cases even excess of 
so-called religious societies —all the energies are 
abroad. None left for the home. The children 
catch the step. They must have clubs and parties 
and functions. If the household ever gets together 
at one and the same time it is after nerve and brain 
force has been exhausted in the things which per- 
tain, not to the home. The flowing cup of energy 


has been consumed abroad, and only the dregs are 
left for the home. Is it any wonder that men and 
women become peevish and ill tempered, and that 
divorces arise which end in the divorce court? 
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It used to be supposed that to maintain a home 
and rear a family of children, if they were so for- 
tunate as to have any, was the highest service which 
husband and wife could render to the world, to the 
State, to God; but now this is only a side show. 
The business of life is to amass wealth, to get fame, 
to move in society, to live at a hundred dollar rate 
on a fifty dollar salary; to enter the social whirl, to 
“keep the pot boiling,” to dissipate one’s energies, 
and drag back, jaded and peevish, to the shelter 
called by that misnomer — home. 

In olden times, bards sang of the home, orators 
declaimed about it, philosophers expatiated upon its 
sanctity. Who writes about it now? Is it not 
significant that, in modern times, the theme is never 
mentioned ? 

If there is a devil who takes cognizance of the 
things of this world, when he sees a family living 
beyond its means, and whose hearts are centered on 
things beyond the pale of the home—lI care not 
whether it be social, philanthropic or so-called 
church work — his sulphurious regions resound with 
his hilarious laughter. He knows there is a family 
coming his way, and he needs pay it no attention. 
Until we get back to the old, original idea, that home 
is the most sacred place on earth, and the chief 
business of life to make it a heaven of contentment, 
divorces will multiply. 

The remedy — “Ay, there’s the rub.” Moses 
In the days of the 
Man of Nazareth, some smart alec propounded the 
question to him as a poser. If I were a judge, I 
do not think I should ever refuse to appoint a 
receiver and dissolve a partnership when either 
partner asked it. It would be enough that they 
could not agree; and courts are relaxing the old 
rule and coming more to this opinion. I do not 
know that I should make an exception in the case 
of matrimonial partnerships. I know I should not, 
if there were no children. I should get them apart 
as quickly as possible for fear there might be. And 
where there are children I do not know that any 
good purpose can be served by compelling them to 
be reared in a loveless home, in an atmosphere of 
strife and contention, with biting sarcasm, vitupera- 
tion and abuse constantly sounding in their ears. 

Good citizens can’t be produced in that way. It is 
not alone the contracting parties who are interested 
in marriage or divorce. Society is interested, in 
that its peace and morality is at stake; and the State 
is interested, in that its perpetuity depends upon 
the rearing of good men and women. All these 
things are to be considered in determining whether 
or not divorce laws should be lax or rigid. For my 
own part, I would not make it more difficult to get 
out of hades; but more difficult to get in. But just 
the other day I read that a Tiffin lady had married 
a man within one hour from the time they first met. 
Shades of Laban! Think of Jacob toiling twice 
seven years for Rachel! In the same paper was an 
account of -an emigrant who had found a husband 
within two hours after landing on our shores. No 





man would enter into a partnership with another to 
run a peanut stand on such short notice. The law 
should compel a sworn statement that the parties had 
been well acquainted for at least one year before 
the license is issued. Then the law should provide 
that after the marriage tie is dissolved, neither party 
should remarry for a period of from one to five 
years, the judge fixing the time according to the 
enormity of the guilt. Often one of them goes 
directly from the court to the probate judge’s office, 
and remarries the same day. If a man who is 
enamored with some other woman knew he must 
wait for five years to get her, he would often endure 
the ills he had rather than wait so long to flee to 
others that he knew not of. 

In all cases where there are children, in addition to 
the allowance of alimony, the law should provide 
that when the custody of the children is given to the 
wife, the husband should be compelled to pay a cer- 
tain sum, each week, to the wife. for each child, until 
it becomes of age. He would hesitate to start a 
second family, if he knew he must continue to sup- 
port the first. Ifa man will not voluntarily support 
his children, they should be hanged as millstones 
about his neck, and he should be compelled to con- 
tribute to their support until they became of age. 
True, as the law now stands, the granting of a 
divorce does not relieve a father from the support 
of the children; but to invoke the law is expensive, 
and in ninety-nine cases out of a hundred, where 
he has paid the alimony allowed, he is free to go 
away and marry again, and bring other children 
into the world and let the former struggle for them- 
selves. In the decree, the judge, knowing his cir- 
cumstances, should fix the amount of the weekly 
payments — subject to modification of course — and 
they should continue until the children are of age. 
or until, for good cause shown, the court should 
relieve him from the payment. And for any failure 
he should be summarily imprisoned. If the wife is 
the guilty party, she should not have the custody of 
the children; and if she has means or ability to earn, 
she also should be compelled to contribute in like 
manner. Few parents would abandon their children, 
if they knew they must continue to support them. 
With such provisions as these, few would have the 
temerity to seek divorce, and only when there was 
some flagrant violation of the marriage vows, ‘would 
petitions be filed. . 

I do not believe in shutting up the avenue of 
escape from unfortunate marriages. I do not believe 
any good purpose can be conserved thereby. In South 
Carolina, where there are no divorces, concubinage 
has become a stench in the nostrils of the people and 
a disgrace to civilization. But I do believe in fas- 
tening upon the parties who have made the mistake, 
all the consequences which grow out of it. It would 
make men and women more careful about entering 
into hasty marriages, and when once in, would make 
them forbear and strive to make a success of the 
enterprise. I know it is written in the sacred book, 
“What, therefore God hath joined together, let no 
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man put asunder;” but the trouble is that God don’t 
join most of those which prove a failure. Too often 
they were hastily contracted. Sometimes for social 
position or money. Such marriages must, from the 
very nature of things, prove failures. Society has a 
right to demand that people who enter into the 
sacred relaticn, shall do so with some sort of decent 
deliberation, and if they then fail, that they should 
serve some probation before trying it again. I am 
not sure but a separate tribunal should be consti- 
tuted to hear divorce cases. They are granted now 
“while you wait” — while the jury takes a recess, 
or while waiting for some belated witness. They 
are not assigned for hearing, unless contested. They 
are sandwiched in. Fifteen minutes is probably a 
good average time for hearing a divorce case. 
Think of it! The fate of two, and sometimes a 
dozen, human beings weighed and decided in fifteen 
minutes. Due inquiry should be made into all the 
particulars, especially where there are minor chil- 
dren; and if necessary the court, of its own motion, 
should send out for other witnesses to the end that 
the truth may be known and an intelligent decision 
given. I mean, of course, in case such laws as I 
have indicated were enacted. By that time our 
juvenile courts will be in full operation, and we may 
give them jurisdiction in “ disjointure proceedings.” 
I coin the phrase to meet the exigencies of the hour. 

In Hancock county for the year ending July 1, 
1904, there were 374 marriages and seventy-five 
divorces, there being one divorce to five marriages. 
Take off your hat to old Hancock. She leads the 
world. Of these forty-eight were granted to women 
and twenty-seven to men. Fifty were on the ground 
of absence and neglect of duty. 

But must we conclude that because one out of 
every ten or a dozen marriages end in divorce, 
marriage is a failure? Statistics show that about 
ninety-five per cent. of commercial enterprises end in 
failure; yet we do not conclude that business is a 
failure. We go on organizing trusts and corpora- 
tions, and forming partnerships for commercial pur- 
poses. The per cent. of marriages which have 
escaped bankruptcy is much larger than the per cent. 
of commercial enterprises. If ninety per cent. of 
the marriages are successful, it is a better showing 
than can be made by any other trade, business ‘or 
profession. The wonder to me is, knowing with 
what haste and inexperience the marriage relation 
is entered into, that so many succeed. Burke said 
of the French assembly that it took hold of a consti- 
tution as a savage would take hold of a looking 
glass. So many take hold of the sacred marriage 
ties. Too often they are drawn together by instincts 
of the beast, rather than the divine passion of love; 
and if they are really so fortunate as to be united in 
heart as well as in hand, each regards the other as 
an angel during the blissful days of courtship; but 
when the honeymoon has passed, and they. really 
begin to get acquainted with each other, they must 
find that there are no wings that, after all, they are 
only erring human beings. It speaks well for 








humanity that so many, having contracted, as they 
supposed with an angel, which turned out to be only 
a piece of animated clay with the frailties of the race, 
should survive the shock and manage to live in 
peace and harmony. 

Marriage is not a failure. Until the end of time 
men and women will be marrying and giving in 
marriage. There will be many wrecks along the 
shore. There will be need of divorce courts. Just 
now there is a boom, as there is in everything else. 
We are living in a rapid age. Every stop is open 
and every flag is flung to the breeze. But there will 
be a day of reckoning. The bubble will burst. 
There will be a reaction. We will come to our 
senses. We will become commercially sober, indus- 
trially sober, matrimonially sober. Proper legisla- 
tion will do some good; but, essentially, the evil is 
in the spirit of age. Until we come to our senses in 
other respects, we will not materially improve in 
this. 

——_4—--——_ 


CONTRACTS — ADULTERY — ACTIONS. 





(Submission to Arbitration, 1905.) 





A. B. v. C. D. 





Contract Based on Past Cohabitation and Promise 
to Keep Secret Such Relation Invalid. 


A married woman and a married man (not her. 


husband) carried on a liaison for seven years; her 
husband discovering it, deserted her; her para- 
mour notified her that, for reasons given, their 
illicit relations must cease; she threatened to tell 
his wife about, and to give publicity to, these re- 
lations; and thereupon he promised that, if she 
would refrain from and forbear the execution 
of her threat, he would convey a house and lot 
to her and pay her $40 each. month during her 
natural life. Award— The plaintiff has no legal 
cause of action for damages. 


W. D. Corn, for plaintiff. 
E. P. Evans and Paul Jones, for defendant. 


An agreement was made between A. B., plaintiff, 
and C. D., defendant, of Columbus, Ohio, parties to 
this arbitration, that plaintiff’s attorney should pre- 
pare a petition; that the defendant’s attorneys 
should demur to the petition; that the question 
whether the petition stated a cause of action should 
be submitted for decision to the undersigned; that 
the parties should abide by the decision thus made, 
the plaintiff to abandon her action, in case the 
decision should be adverse to her, and the defend- 
ant to settle with the plaintiff, either upon a basis 
already agreed upon, or to be agreed upon, in case 
the decision should be adverse to him; and that 
the names of the real parties should be withheld, 
not only from the public, but also from the under- 
signed. ! 

The history of the plaintiff's demand, as set out 
in the petition, is, that she was born and reared on 
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a farm, where she lived until she was twenty-four 
years of age, when she married her husband and 
came to the city of Columbus to live, and where 
she has ever since lived; that two children were 
born of the marriage, and that she and her hus- 
band lived together until the month of July, 1903, | 
when her husband abandoned her on account of the | 
relations which had previously existed between her 
and the defendant; that in August, 1896, she became 
acquainted with the defendant, her husband being 
at that time an employe of the defendant; that she 
was then thirty-five years of age, had little or no 
education, was entirely ignorant of the ways of the 
world, was chaste, pure and virtuous, a true and 
faithful wife, and was living peacably and happily 
with her husband and children; that the defendant, 
at that time, was sixty-three years of age, of fine 
appearance and striking personality, well educated | 
and thoroughly acquainted with the ways of the) 
world; that, by reason of her relations between her 
husband and the defendant, she frequently came in | 
contact with the defendant, who, shortly after their | 
acquaintance, began to importune plaintiff to betray 
her husband and indulge in illicit intercourse with 
him; that as an inducement to the plaintiff to yield 
to his importunities, the defendant protested and 
declared that he was in love with her; that he was 
very affectionate and attentive, would frequently | 
give her considerable sums of money, buy her pres- 
ents, such articles as clothing, umbrellas, books, 
etc., and would frequently call at her house, in the 
absence of her husband, when he would read to the 
plaintiff; and that he resorted to all of the tricks 
and artifices of the designing libertine to induce the 
plaintiff to enter into sexual relations with him; 
that the plaintiff, at first, remonstrated with the 
defendant against entering into such relations, tell- | 
ing the defendant that if she should be guilty of 
such conduct and her husband should learn of it, he 
would abandon her, and she would become an ob- | 
ject of charity and an outcast, and would be left | 
without any means of support; to which the defend- 
ant responded that he would be glad if her husband 
would leave her, and that he, the defendant, would 
provide her, then, with a suitable home, would sup- | 
port her during her life, would see that she was 
well cared for, and should never become an object 
of charity. 

That finally, in November, 1896, she yielded to 
the desires of the defendant, became false and un- 
faithful to her said husband, and entered upon a 
career of illicit intercourse with the defendant, 
which continued until the month of November, 
1903. 

That in July, 1903, plaintiff's husband learned of 
the relations between the plaintiff and defendant, 
and, as a result thereof, he abandoned her. 

That, shortly after the abandonment of plaintiff 
by her husband, the defendant’s visits to her be- 
came less frequent. He was disposed to avoid her, 
became less attentive, and did not furnish her with 
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money as freely as he had done theretofore; and in 


November, 1903, the defendant informed plaintiff 
that he had grown tired of her, that he was getting 
too old to care anything about a woman; that he 
would have nothing more to do with the plaintiff, 
and that he wanted her to let him alone and not 
bother him. 

That, during the period of these transactions, the 
defendant had a wife and several adult children, all 
of whom, as well as the plaintiff, stood well in soci- 
ety, and had the respect and confidence of their 
neighbors. 

That, at the time the defendant informed her 
that he had grown tired of her, etc., the plaintiff 
told him that he had ruined and disgraced her, 
separated her from her husband, broken up her 
home, and reduced her to the necessity of resorting 
to common labor to support herself and children; 
that she intended to go and tell the defendant’s wife 
the entire story, and disclose to the public all the 
facts in regard to their relations, and would try to 
bring upon him as much shame and disgrace as 
he had brought upon her. 

That, thereupon, the defendant proposed to the 
plaintiff that, if she would not tell his wife, and 
would keep still about the matter, and would not 
give it any publicity, and would agree to let the 
defendant alone and not bother him any more, he 
would deed to the plaintiff a house and lot, worth 
about $2,500, and would pay her $40 a month so 


| long as she lived; that the plaintiff accepted said 
| proposition, and agreed to all the terms thereof, 


and has fully and faithfully performed all the terms 
of said contract on her part to be performed; but 
that the defendant has wholly failed and refused to 
perform the terms of the said contract on his part 


| to be performed; that he has not deeded to the 


plaintiff said house and lot, and has not paid the 
plaintiff the sum of $40 each month. 

The damages are laid in the sum of $15,000. 

The question is, Does this petition state a cause 
of action, invulnerable to demurrer? Attorneys on 
both sides have filed briefs in which they argue 


| this question, pro and con. 


Plaintiff's attorney does not contend that the 
alleged contract is one that can be enforced on 
the ground that the consideration was past co- 
habitation with the plaintiff; and yet he seems to 
argue that such contract would be valid, and he 
has cited one or more authorities which, he claims, 
decide that past cohabitation is a sufficient con- 
sideration for an agreement to pay money. His 
theory is that the consideration for the promise 
of the defendant, whose breach is set out in the 
petition, was, and is, that the plaintiff would ob- 
serve silence in regard to the illicit relations which 
had existed between him and her, neither com- 
municating to the defendant’s wife and family, nor 
to the public, what had taken place between them. 

The contention of the attorneys for the defendant 
is, that the cause of action set out in the petition 
arose out of the illicit relations which had existed 
between the plaintiff and the defendant, and that 
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such illicit relations do not constitute in law a 
valid consideration for a promise. Argument was 
also made by them that would be more relevant 
to a motion to make the petition certain and defi- 
nite than to demurrer. Some argument also was 
made that there are not enough facts well pleaded 
to sustain the petition. For instance, it is said in 
their brief that, although the petition avers that 
plaintiff's husband abandoned her, there is no al- 
legation that the abandonment still exists. Is that 
material? 

Again, the petition is criticised for not alleging 
what plaintiff’s reputation was at the time the al- 
leged contract was made by the defendant. Is that 
material? 

If her reputation had deteriorated and the cause 
of it was the debauchery of her by the defendant, 
how would this help him? These are merely illus- 
trations of some of the criticisms made upon the 
petition. 

The undersigned, however, has concluded to pass 
these objections by, and determine the main ques- 
tion submitted and the subordinate question involved 
therein. 

Plaintiff’s cause of action cannot rest upon the 
promise and its breach, which is stated on the sec- 
ond page of the petition, namely, that the defend- 
ant would be glad if plaintiff's husband would leave 
her, and that he, the defendant, would provide her 
with a suitable home, support her during her life, 
would see that she was well cared for, and should 
never become an object of charity, etc. That prom- 
ise grew directly out of the illicit cohabitation 
which had been going on between the plaintiff 
and defendant, and implied a continuance of it, 
and under the admission of counsel for plaintiff, 
it could not form any part of the basis for this 
action. 

The naked question, whether past illicit cohabita- 
tion can constitute a consideration for a promise, 
although at one time somewhat unsettled, in the 
minds of the courts, is now too well settled to be 
shaken by some exceptional cases which may be 
found in the reports. 

In Clark, Contracts, sec. 190, it is said: 

“A promise, therefore, given in consideration of 
past or future illicit cohabitation, or intercourse, is 
void; and it is immaterial in such cases whether 
the contract is by parol or under seal, for, as we 
have seen, though no consideration at all is neces- 
sary to support a promise, under seal, yet, if there 
is a consideration, its illegality will avoid the 
contract.” 

This is a correct statement of the law. 

Past cohabitation may, as courts have frequently 
decided, constitute a moral obligation. The se- 
duced female, however, cannot bring a suit in her 
own name, because she has participated in the 
wrong. Certainly, if she is a married woman, she 
cannot be heard in court in her own name. She 
may have been ruined through the insidious acts 
of a consummate villain; and, in honor and justice, 





there is indemnity due to her for the loss of her 
character, and also as a means of future support. 
A past obligation, however, cannot feed and sup- 
port a promise, except in those jurisdictions where 
the common law rule touching sealed obligations 
obtains, and the promise is under seal. In Ohio 
that common law rule no longer obtains. Where 
that rule does obtain, a promise which is based on 
past cohabitations as a consideration, and is under 
seal, is binding; if it is not under seal, it is not 
binding. Where that rule does not obtain, this 
distinction does not exist, and promises based .on 
a past consideration are not binding. 

There are several cases relied upon by plaintiff's 
counsel as sustaining his contention. The chief 
one seems to be Wyant v. Lesher (23 Pa. St. 338). 
Lesher was prosecuted for being the father of a 
child of which Wyant’s daughter was pregnant. 
He proposed to marry her; the plaintiff required 
security from him that he would treat her well and 
not desert her. Lesher and another executed the 
bond, in the penalty of $500, upon which the suit 
was brought. It recited that Wyant’s daughter had 
a child begotten by Lesher, and that the father, 
Wyant, agreed that Lesher should marry his daugh- 
ter on condition that he treated her as a loving 
and affectionate husband ought to do, and did not 
desert her. He broke the condition of the bond. 
by deserting her after marriage, and thereupon suit 
was brought. 

First, it will be perceived that there was a bond, 
which imports that it was under seal. The com- 
mon law rule as to the effect of sealed obligations 
prevailed in Pennsylvania. Second, one of the con- 
siderations of the bond was that the prosecution 
for bastardy should be discontinued. But, third. 
it is true, that, in discussing the case, Judge Wood- 
ward did say this: 

“In what does the imagined illegality of the 
consideration of this bond consist? Is it immoral 
for a seducer to provide for the victim ef his pas- 
sion and the offspring of their guilt? Illegal for 
a seducer to propitiate parental consent to a daugh- 
ter’s marriage by a promise that he will live with 
and treat her as a kind and affectionate husband 
ought? It would be a disgrace to our age and 
generation if the law compelled an affirmative an- 
swer. But it does not.” 

But was not all this obiter dicta? The suit was 
upon a bond; that conclusively presumed there was 
a consideration; it could not be controverted; the 
consideration for the bond was the abandonment 
of the prosecution for bastardy. There was enough 
consideration to sustain the bond without consid- 
ering whether past cohabitation was a valid con- 
sideration therefor, and Judge Woodward’s burning 
observations were clearly obiter. 

Mr. Bishop has said: 

“In various instances; after an illicit cohabita- 
tion has taken place, some collateral matter may be 
brought in for a consideration, to enable one to 
make a valid promise not under seal, the leading 











XUM 


THE ALBANY 


LAW JOURNAL. 169 








motive for which is reparation for the wrong” 
(Bishop, Contracts, sec. 510). 

That was the case of Wyant v. Lesher (supra). 
A collateral matter was the consideration; the 
reparation of the wrong was only the motive. A 
motive, however, is not the equivalent of a consid- 
eration (Philpot v. Gruninger, 81 U. S. [14 Wall.] 
570 [20 L. Ed. 743]). 

Plaintiff's counsel relies upon Clark v. Doke (6 
Ky. Law Rep. 655). All that we know of this case 
is in the following from the reporter: 

“While past cohabitation may not be sufficient 
to support an express promise in writing, unless it 
is a compensation for injured reputation by seduc- 
tion, or some particular hurt, yet if the man, being 
in equal fault, vests in the woman title of personal 
property, it is quite a different matter when he 
seeks to recover it from her.” 

Plaintiff in the case here is not suing for com- 
pensation for injured reputation, caused by seduc- 
tion. It is not perceivable how this can aid the 
plaintiff’s side. 

Keenan v. Handley (2 De G. J. & S. 283) is also 
relied upon by plaintiff's counsel. The suit was by 
Ellen Keenan and daughter. Plaintiff, Ellen, was 
the mistress of the defendant, shortly before the 
year 1860, and was delivered of a child by him in 
October, 1860; and the defendant was the reputed 
father of the daughter. He was a bachelor. It 
was alleged that he had promised to marry her. 
Next year a discontinuance of this relationship was 
discussed between them. Plaintiff refused to con- 
tinue living with the defendant, unless he would 
marry her; or defendant was desirous of ridding 
himself of the plaintiff. The evidence tended to 
prove either, or both, of these facts. Defendant 
wrote a letter to the plaintiff, in which he refused 
to marry her, and said that it would be the ruin- 
ation of both of them; that they must part; that 
he would make plaintiff and her daughter comfort- 
able and happy; and proposed that plaintiff should 
take a cottage with her daughter. and he would 
allow them $750 per year for her life and during 
the child’s life. Plaintiff accepted the offer and 
the cohabitation ceased. Defendant refused to 
execute the deeds. The suit was in equity for a 
specific performance of the contract. The vice- 
chancellor decided that defendant had probably 
promised to marry plaintiff, Ellen, and that the 
release of all other claims by her was a sufficient 
consideration for the promise. On appeal before 
Lord Justice Knight Bruce, he said that defendant 
must be taken to have admitted in the letter that 
a promise of marriage, either admitted or denied, 
or not admitted or denied, had been a subject of 
discussion; that sometimes defendant denied the 
promise, and sometimes he admitted it. It was 
not decided whether he had made the promise, but 





the justice said that, if it were material to do so, 
he would be inclined to conclude that “ defendant, | 
under gentle pressure, had some time made such | 


P . ‘ . | 
promise, though without any intention of perform- ' 


ing it;” but that it was true that the promise had 
been a subject of discussion between the parties. 
He affirmed the vice-chancellor’s decision. 

How can this be said to support the plaintiff’s 
petition? It is not perceivable. The consideration 
for the promise was a release of the claim of 
plaintiff for the breach of promise to marry; and 
the promise included provisions for the daughter 
of the defendant as well as plaintiff. Both of these 
elements make the case wholly dissimilar to the 
one here under discussion, and no precedent for its 
decision. 

Gibson v. Dickie (3 Maul. & Sel. 463) is relied 
upon by plaintiff's counsel. The declaration there 
averred that plaintiff had, for a long time, lived and 
cohabited with the defendant; that defendant had 
received £103 bank stock and £1oo sterling of her; 
and that certain differences had arisen between 
them, whereupon defendant had agreed, in case 
they should separate, defendant would pay to J. S. 
for plaintiff’s use the value of the stock and the £100 
sterling, and would allow plaintiff £30 annually, 
during life, provided the plaintiff, from and after 
their separation, would continue single and would 
not cohabit with one D. G. or any one else. It was 
also averred that they did separate and that plaint- 
iff had continued single, and had not cohabited with 
D. G. or any one else, but that defendant had 
broken his agreement. Verdict for the plaintiff. 

In the opinion the court said that the agreement 
was only a “gift to the plaintiff upon condition 
that she should live sole and chaste, which is a 
condition in daily use in provisions made for a 
wife during widowhood.” 

It was further said that “it was a voluntary 
compensation made to the plaintiff for the injury 
done her by their past cohabitation, but it is quali- 
fied with a condition that if she should marry, and 
thereby acquire for herself a maintenance, it should 
cease.’ It was not, it was said, an inducement to 
continue the cohabitation, but to separate. 

Here it will be observed that the past cohabita- 
tion was not the only consideration for the promise 
of the defendant, so that it is not a precedent for 
the case here. Besides, no challenge of the legality 
of the consideration was interposed. 

Smith v. DuBose (78 Ga. 413 [3 S. E. Rep. 300; 
6 Am. St. Rep. 260, 265]) is also relied upon by 
plaintiff's counsel. The court did say, in that case, 
something which is not in unison with the pre- 
ponderance of authorities; it was this: 

“ A contract to make compensation for the injury 
done in consequence of past illegal cohabitation, 
which contained no stipulation for future inter- 
course, has been held to be valid; and even where 
such contract had been fully executed, and the 
intercourse was kept up afterwards, yet if it did 
not appear that the subsequent cohabitation was 
made a stipulation in the contract, it has been 
maintained; where there was no evidence of any 
promise or understanding other than that inferred 
from the fact of future illicit intercourse between 
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the parties, this did not affect the validity of the 
transaction.” 

Then follows an illustration and some citations, 
which show that the court was thinking of prom- 
ises which ‘were evidenced by bonds under seal. 
But if this is a misconception of the meaning of 
the decision, it is evident that the case is not in 


harmony with the current of authorities. Rarely 
does one precedent make a rule of law. 
Some other cases are instructive. McDonald v. 


Fleming (51 Ky. [12 B. Mon.] 285), is one of them. 
Plaintiff and defendant lived together many years, 
she keeping house for him, and they cohabiting as 
man and wife. Defendant being a pilot on a river 
boat, and frequently away from home, plaintiff at- 
tended to and managed his business. She sued for 
the value of her services and to set aside a deed 
made by the defendant conveying his lands, on the 
ground that it was done to defraud her. The court 
said her services as housekeeper resulted from the 
position in which she placed herself towards the 
defendant, and hence she could not recover anything. 
It was evident, the court said, that she expected 
nothing but support, and that she got, being well 
supplied with clothing and all the comforts and 
luxuries of life; and then, it was observed: 





“Be this, however, as it may, it is wholly in- 
consistent with the policy of the law to encourage | 
such conduct by permitting a female who has con- | 
tinued to live for a series of years in a state of | 
illicit intercourse with one of the opposite sex, | 
when a rupture occurs between them, to main- | 
tain a suit for compensation for personal services.” 

Drennan v. Douglass (102 Ill. 341) is another 
case. This was a suit in equity of Cassandra 
Drennan and Adaline Reed against the administra- 
tor and heir-at-law of the estate of John A. Reed, 
and its object was to obtain the specific perform- | 
ance of an alleged contract to make a will. The 
facts were that Reed, under a promise of mar- 
riage, seduced Cassandra, whereby she became 
pregnant, and was delivered of a child, said Ada- 
line Reed. Reed was an unmarried man. About 
four moriths after the birth of the child Reed vis- 
ited complainants and admitted that he was the 
father of Adaline. Cassandra informed Reed of 
her purpose to prosecute him, and take all such 
legal remedies as were authorized by the laws of 
the State for the wrong committed. Reed, to in- 
duce her to desist, and forbear legal proceedings, 
proposed to make a will by which he would give 
complainants all his property, and it was then and 
there agreed between Cassandra and Reed that she 
would forbear her legal remedies, and in consider- 
ation thereof Reed agreed to make a will, and 
thereby give complainants all the property of which 
he might be owner at his death; and relying upon 
said agreement, no proceedings were instituted 
against Reed. Reed died without performing the 
agreement. When Cassandra was seduced and the 
child, Adaline, begotten, she was a married woman, 
the wife of one Lawley. Discussing the question, 





whether there was a sufficient consideration for the 
agreement to make the will, the court said: 

“Can a court of equity sanction and enforce a 
contract founded on such a consideration? We 
think not. The time the alleged agreement was 
made Reed was under no legal obligation what- 
ever to complainant. It may be true that he had 
committed adultery with her, but if he had, that 
fact cannot be regarded as a sufficient consideration 
to support a promise to make a will. * * * Here, 
complainant violated the marriage obligation. 
When she became pregnant by Reed she violated 
the laws of the State, and was guilty of adultery, 
and then, in turn, undertakes to make these viola- 
tions of duty and law the foundation for a consid- 
eration to support a promise, which she calls upon 
a court of equity to enforce. A court would stul- 
tify itself if it should grant relief under such 
circumstances.” 

Generally, the rules as to the consideration of 
contracts are the same in courts of equity and courts 
of law. 

It is true that in the case here, under the pecu- 
liar law of Ohio, the plaintiff and defendant did 
not violate the laws of the State, and were not 
guilty of adultery. But it is true that the plaintiff 
violated her marriage vow, and notwithstanding 
the disclaimer of her counsel, it is, in the last 
analysis, the main rock in the foundation of the 
promise of the defendant. 

In Wallace v. Rappleye (103 Ill. 229, 249), an- 
other case much like the one just cited, the Su- 
preme Court of that State reiterated the true 
doctrine: 

“ As respects consideration, so far as the unlaw- 
ful cohabitation might have entered into it, that 
would not support the contract. An agreement in 
consideration of future illicit cohabitation between 
the parties is void, and past cohabitation does not 
form an adequate consideration for a promise not 
under seal (Chitty, Contracts, 734; 1 Story, Eq. 
Jurisp., sec. 296).” , 

To illustrate the conclusion of the court, there 
was cited an opinion of Lord Hardwick, delivered 
in Priest v. Parrott (2 Ves. Sr. 160), where unlaw- 
ful intercourse had taken place between a married 
man and a servant in his family, and he had given 
her a deed to secure an annuity, but which deed 
Lord Hardwick refused to recognize as valid, and 
concerning which he said: 

“But I know no case where the court has given 
countenance to this sort of bonds in a case of a 
married man, she (the woman involved) knowing 
it. That differs the case, because persons who sub- 
mit to a temptation of that sort are without excuse; 
they know absolutely they are doing a wrong 
which cannot be recovered or healed, and which 
occasions mischief to families. * * * Had she 


not known that he was married, or if the wife was 
at a distance, or if any imposition was proved on 
her, it would be a different thing; but nothing of 
She enters 


that appears in this case. into the 
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family knowing it, and continued so as to occasion | 
separation; and this court ought to endeavor to} 
preserve virtue in families.” 

The case here under consideration is very much | 
like the case of Drennan v. Douglass (supra), and | 
it is calculated to start about such reflections as 
were indulged in by the court in that case, and by 


Lord Hardwick in the case which he decided. 

In note 2 to Trimble v. Ruddy (53 L. R. A. 353, | 
357) several cases are reviewed and cited to sustain 
the proposition that a promise made wholly on 
account of past cohabitation, and not under seal, 
rests upon no valid consideration. The leading 
cases are Bennington v. Wallis (4 Barn. & Ald. 650), 
Baumont v. Reeve (8 Q. B. 482). The cases re- 
lied upon here by plaintiff's attorney, Gibson v. 
Dickie (2 Maul. & Sel. 463), Wyant v. Lesher (23 
Pa. St. 338), and also Shenk v. Mingle (13 Serg. 
& R. 29) are reviewed. As to the latter, it is 
stated that the seduction of a woman and the be- 
getting her of a bastard child, were decided to be 
a sufficient consideration for a promise to give 
bonds to the woman; and it was admitted that the 
court took the view that the moral obligations | 
alone would be sufficient; but the author of the | 
note also says that “there is in the case a previ- | 
ous consideration founded on a legal right, to | 
support the promise, since the woman would, on | 
the finding of an indictment for fornication and} 
bastardy, be entitled to receive a reasonable allow- | 
ance for the lying-in expenses which she might | 
release.” | 











So that this case does not support the contention | 
that past cohabitation alone will constitute a valid | 
consideration for the promise. | 

Smith v.. Richards (29 Conn. 232) is a case which, 
on superficial examination, would support the con- | 
tention of the plaintiff’s counsel. But careful read- | 
ing of the case will reveal that it has many ele- | 
ments in it which are not in the case here under | 
consideration. The defendant induced the plaint- | 
iff, when she was only fourteen years of age, desti- | 
tute and without relatives, to come to his house, | 
ostensibly for the purpose of making a servant of 
her, but really for the purpose of prostituting her. | 
While she was living there, and ignorant and de- | 
pendent, without friends, and fearing him, he per-| 
suaded her to submit to carnal intercourse, and he | 
thus debauched her, ruined her character and pros- | 
pects in life. Her next friend brought suit, in 


was founded upon a valid consideration, independ- 
ently of the compromise of the suit.” 

The reasons for this seemingly peculiar conclu- 
sion are stated on pages 240 and 241 of the report. 
The case is so wholly different, in all its aspects 
and facts, from the case now under consideration, 
that it is no guide for the determination of the 
latter. 

The main question in this case under consider- 
ation is, Does the promise of the defendant to con- 
vey to the plaintiff the house and lot, and pay her 
$40 per month as long as she shall live, in con- 
sideration of her promise that she would not in- 
form his wife or the public about their previous 
illicit relations, and would let the defendant alone, 
and not bother. him, and the breach of that promise 
by the defendant, constitute a cause of action in 
favor of the plaintiff? 

In return for the promise of the plaintiff to 
suppress a scandal, defendant promised to convey 
the property and pay the money. True, the prom- 
ise, as to the real estate, not being in writing, could 
not be specifically enforced by a court of equity, 
but that would not bar the plaintiff's remedy in 
damages for its breach; and, moreover, it does not 
affect the plaintiff's right to damages for refusal of 
the defendant to pay the $40 per month, if her peti- 
tion otherwise states a cause of action. 

The adjudicated case that is more nearly like the 
case at bar than any that can be found in the reports 
is that of Wells v. Sutton (85 Ind. 70). Indeed, it 
is the only one which the research of the under- 
signed disclosed. The suit was based on two notes 
given by Sutton to one Brumbaugh, who endorsed 
them to another, who endorsed them to Wells. 
Brumbaugh was a trustee of one Schrack, and as 
such trustee took the notes. The consideration for 
the notes was the settlement of a claim made by 
Schrack against Sutton for alienating the affections 
of and debauching his wife. One of the defenses 


| was, that part of the contract was that Schrack 


bound himself never to refer to, or speak of, the 
criminal intimacy which had existed between Sut- 
ton and Schrack’s wife, and any violation of the 
agreement should work a forfeiture of the notes 
and deny to him his right of action on the notes, 
and that the notes should be surrendered. Schrack 
broke this agreement. 

This defense was demurred to. 
defense, the court said: 

“There is no rule or public policy which forbids 


In sustaining the 


assumpsit, upon a note given by the defendant,| such a contract for silence so long as it is not in 
promising to pay one Edward T. Smith $yoo. The | contemplation to conceal and prevent the punish- 
defense was that the note was given in payment! ment of a crime. It does not appear, and will not 
of the amount agreed to be paid by way of com-| be presumed, that in this instance a crime had been 
promise, and for the withdrawal of the suit for | committed; nor but that, if there had, its punish- 
damages. At the same time two criminal prosecu-| ment had been barred by lapse of time before this 
tions were pending against the defendant, which | agreement was made. The public morals will surely 


were soon afterwards withdrawn. One of the points | not suffer by the suppressing of such scandals; if 


in the decision was expressed thus: the individuals concerned see fit to put their set- 


“That the note, being given after the seduction, | tlements and contracts on such a basis, they may do 
and as a compensation for the injury caused by it.’ so, and must be held for the legal consequences.” 
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But the important fact which differentiates that 
case from the case here under consideration is, that 
Schrack had a cause of action against Sutton. Sut- 
ton had seduced and debauched his wife and had 
alienated her affections. Schrack agreed to keep 
silent about a matter for which he could prosecute 
Sutton. In the case here under consideration, the 
plaintiff had no cause of action for seduction against 
the defendant. Such a cause of action belonged 
to the plaintiff's husband. She agreed to keep si- 
lent about the matter which could not be used as 
the basis of a suit against the defendant. 

It is analogous to the familiar class of cases in 
which forbearance to prosecute a suit has been held 
to be a sufficient consideration for a promise to 
pay money or its equivalent. But forbearance, or 
a promise to forbear, from doing what one cannot 





legally do, is no consideration; forbearance to in- 
sist upon a claim that is clearly unenforcible can | 
never be a consideration for a promise, because | 
there is neither detriment to the promisee from the 
forbearance, nor any real benefit to the promissor. 
Plaintiff here did not agree to forbear the prose- 
cution of a suit against the defendant; she agreed 
to forbear making a scandal; but the wrong of the 
defendant which would make the scandal was no 
cause of action for the plaintiff. “A woman who 
immorally yields to her seducer cannot have her 
suit against him for the damages suffered; because, 
however, her will was overcome by his allurements, 
she finally participated with him in the wrong| 
whereof she complains” (Bishop, Non-Contr. Law, | 
sec. 57). | 
This common law rule has. not been changed by | 
any statute of Ohio. 
Again, there is another reason for affirming that | 
there was no consideration for the promise made | 
by the defendant. Reciprocal promises may be, 
and often are, a consideration for each other, and | 
constitute a valid contract; but when the promise | 
of the plaintiff is the consideration for a reciprocal | 
promise by the defendant, which he is sued for vio- | 
lating, the plaintiff's promise must be one which | 
can be enforced. The promise of the plaintiff here 
was that she would not communicate the fact of her 
previous relations with the defendant either to the 
public or to his wife, and would let him alone. Ii, 
however, plaintiff had broken that promise, it could 
not be enforced. It would have been a sufficient 
reason for the defendant’s refusing to execute the 
conveyance, or pay the money, if he had not already 
done that; but, if he had executed the conveyance 
and had paid some of the money, and then plaintiff 
should have broken her promise, and had communi- 
cated the damaging facts to the public or to his 
wife, he would have no remedy. There would have 
been no mode of measuring the damage which had 
been done to him by the plaintiff's breach of her 
promise, and there could have been no specific 
execution in equity. 
“Tt is certain, however, that the promise which 








is to be a good consideration for the reciprocal 





promise must be such as can be enforced; it must, 
therefore, be not only lawful and in itself possible, 
but reasonably definite. Thus, a promise by a son 
to his father to leave off making complaint of the 
father’s conduct in family affairs is no good con- 
sideration to support accord and satisfaction, for it 
is too vague to be enforced” (Pollock, Principles of 
Contract, 161 and 162). 

Unquestionably the defendant committed a great 
moral wrong. A humane person cannot help hav- 
ing a feeling of sympathy for the plaintiff, on the 
theory that she was the weaker of the two persons 
who committed the joint wrong which injured both 
of them. The vocabulary of invective may be ex- 
hausted in denouncing the defendant’s conduct, and 
still he would go unwhipped by justice. The pov- 
erty of one’s diction may be such that he cannot 
give expression to his feelings against such conduct. 
But that would not help decide the case. 

The plaintiff assented to the commission of the 
wrong. She resisted the defendant’s assaults upon 
her for more than three months. With sound mind 
and with resolution eriough to hold out that long, 
there was no excuse for her surrender to him. 
There was no imposition practiced upon her, such 
as occurred in Smith v. Richards (supra). Terror 
did not compel her to yield to him. “Ignorance 
of the ways of the world” was no excuse for yield- 
ing to the wiles of the defendant. Education in the 
schools is not a necessary qualification for chastity. 
The lack of it is certainly no reason for yielding to 


| a libertine. A married woman, thirty-five years old, 


cannot plead the indiscretions of youth. Her rela- 
tions to husband and children ought to have inspired 
firmness; not only firmness, but indignation and 
wrath that would have scorched the defendant and 
driven him from her presence. Married women 
should not be encouraged to violate their marriage 
vows by awarding damages to them even against 
married men who have lived in concubinage with 
them, when it is done with their consent. 

It is a query whether there is not another, and a 
more conclusive reason, to support the conclusion 
which has been reached, namely, that the plaintiff’s 
petition does not state a cause of action, although 
the decision will not be placed on the solution of this 
query. Did she not violate Lan. R. L. 10433 (R. S. 
6830), commonly called the blackmailing statute? 
By that statute it is a crime for a person to demand, 
either verbally or in writing, of any person, with 
menace, money; it is also a crime to accuse any 
person of “immoral conduct which, if true, would 
tend to degrade and disgrace such person, * * * 
with intent to extort or gain from such person any 
chattel, money or valuable security, or any pecun- 
iary advantage whatsoever, or with intent to com- 
pel the person threatened to do any act against his 
will.” 

It has been decided that the truth or falsity of the 
accusation is, not material (English v. English, 9 
Dec. Re. 167 [11 Bull. 133]). 

Plaintiff's petition avers that, at the time the 








ee 
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defendant gave her notice of his intention to with- | intent was to obtain money or its equivalent. It 
draw his support from her, or, in other words, that} was extortion, because she demanded and offered 
he would cease paying her money as he had been| to take what she was not entitled to in law. If 
paying, and also gave her notice of his intention| she had had a legal cause of action against the 
to have nothing more to do with her, that she in-| plaintiff, and could have collected damages from 











formed him “that he had ruined and disgraced her, 
separated her from her husband, broken up her| 
home and reduced her to the necessity of resorting | 
to common labor in order to support herself and | 
her two children; that she intended to go and tell | 
the defendant’s wife the entire story, in all its wate | 
details, and disclose to the public the facts of said | 
relation that had theretofore existed between them, | 
and try to bring upon the defendant as much shame | 
and suffering and disgrace as the defendant had| 
brought upon the plaintiff.” Next, the petition al- | 
leges that the defendant then proposed “that, if| 
she would not tell his wife, and would keep still | 
about the matter, and not give it any publicity, and 
would agree to let the defendant alone, and not 
bother him any more, that he would deed the plaint- 
iff the house and lot and pay her the money.” 

The construction which is about to be placed 
upon these averments, particularly in connection 
with the other averments of the petition, is vindi- 








cated by the teaching of the text-books on plead- 
ing, and decided cases. | 

Judge Phillips says “that whatever is necessarily | 
implied in, or is reasonably to be inferred from an | 


allegation, is to be taken as if directly averred” | 


(Phillips, Code PIl., sec. 352). | 
A petition “on demurrer is deemed to allege what | 
can be implied from the allegations by reasonable | 


and clear intendment ” (Marie v. Garrison, 83 N. Y.|— 


14). | 

The petition expressly avers that the defendant | 
had been paying the plaintiff money. His notice 
of his purpose to quit paying it is also expressly 
averred. Straightway, plaintiff threatened expo- 
sure and disgrace to the defendant. That fact is 
also expressly averred. The threat is directly 
caused by the notice of the purpose to cease pay- 
ing money. That is a fact clearly’ implied from | 
what is expressly averred. The demand for money | 
is also a clear implication of an express averment. | 
In effect, the plaintiff said to the defendant: ‘“ You 
are going to stop paying money; if you do, I will 
expose you; but, if you continue to pay, I will not 
expose you.” That was a demand for money. 
There was a plain accusation of immoral conduct. 
She expressly says that she told him he had dis- 
graced her; the previous context of the petition 
showed that that was accomplished by the sexual 
intercourse. That which disgraced her disgraced 
him. It was the immoral conduct of both of them. 

The intent to extort money, or its statutory 
equivalent, is moreover plainly implied from the 
express averments of the petition. Immediately 
after she made the accusation, and constituting 
with it a single transaction, the defendant made 
the proposal to pay money and convey property. 














which she at once accepted. That proves that the 


him, it would have been a different case — one 
which would not have come within the meaning 
of the statute. So it would have been a different 
case if the defendant had been legally indebted to 
the plaintiff at the time, and the object of her 
menace and accusation was to obtain the payment 
of the debt. 

This interpretation of the allegations of the peti- 
tion is not unreasonable. Nor does it infringe 
upon the rule that the pleading must be construed 
favorably for the pleader. 

If the acts of the plaintiff were a violation of the 
statute named; if the means by which she obtained 
the promise from the defendant were unlawful, a 
promise made by him was not binding upon him, 
and there was no valid contract made. 

The decision is, that the demurrer must be 
sustained. 

Davip F. Pucu. 
— Ohio Law Bulletin. 
—————>—— 


STATE UNIVERSITY INVESTIGATION INTO 
THE PRESENT CONDITION OF LEGAL 
EDUCATION. 





THE VIEWS OF PROMINENT LAWYERS ON THE 
Supyect oF LEGAL EpucaTION. 
President Edmund J. James, of the University 
of Illinois, recently sent out a question sheet to 
the members of the bar in the State of Illinois, 
asking their views with reference to certain import- 
ant points connected with the best preparation for 

the practice of law. 

The sheet was carefully filled out by nearly a 
thousand lawyers in the State of Illinois, represent- 
ing cities, villages and country, representing large 
and small firms, representing lawyers in general 
practice and in specialties. The consensus of their 
Opinions in regard to certain important matters is 
very interesting and striking. 


Stupy In Law OrFrices A THING OF THE Past. 


It appears, in the first place, very definitely from 
this examination that the days of studying law in 
a lawyer’s office have passed away. Very few of 
the offices have any law students at all. Many of 
the ablest lawyers expressed the opinion that study 
in a law office on the part of a student is an abso- 
lute waste of time, to be put on a par with the 
bottle washing and floor sweeping which is some- 
times denominated the study of pharmacy in the 
drug store, or the rubbing down of the doctor’s 
horse or cleaning his carriage, which passed for 
the study of medicine twenty-five years ago. In 
fact, nearly all of the successful law firms declare 
that they have no time to devote to young men who 
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desire to study law; that, in fact, such young men 
are a nuisance in the office. The only young man 
they can use at all is the one who has already passed 
his examination for the State bar and who is will- 
ing to work for nothing for a year or two in order 
to get the experience which comes from life in a 
large office. Out of the thousand replies, only 
seven favored preparation for the bar in a lawyer’s 
office. All the rest insisted that the only sensible 
thing for a boy to do who desires to practice law 
is to enter the best law school he can find. 


Give UNDIVIDED ATTENTION TO THE WORK OF THE 
SCHOOL. 


The opinion was general that having once en- 
tered the law school the young man had better give 
his entire time to the work of the school, and not 
attempt to combine it with work in a lawyer’s of- 
fice, or, indeed, work in any other place unless 
absolutely needed to pay one’s expenses. As one 
lawyer expressed it, it is a poor school that cannot 
keep a student busy all the time, and if a boy is in 
such a school he had better leave it, if necessary, 
for one which can keep him busy for twenty-four 
hours in the day. 


CasE METHOD GROWING IN Favor. 


One striking result of this question sheet is the 
extent to which practicing lawyers are in favor of 
the case method of study as distinct from the text- 
book method. There is a common impression that 
the case method, having been devised by some 
rather impractical college professor, does not com- 
mand the support of the bar. As a matter of fact, 
nearly every lawyer who has had an opportunity 
to judge the respective merits of both systems of 
instruction declares positively in favor of the case 
system, while of the others the vast majority recog- 
nize its excellence to the extent to desire that it be 
made a prominent part of the law course. 


UNIVERSITY CONNECTION INVALUABLE. 


A majority of the lawyers who filled out this 
question sheet advise the prospective law student 
to attend a law school which has an organic con- 
nection with a university, owing to the many inci- 
dental advantages, such as wider acquaintanceship, 
university fellowship, etc., which such a connection 
gives to the law student. A majority of the law- 
yers favor a law school in a small town, or in a 
suburb of a large city. 


CoLttece EpucaTion Necessary BEFORE GOING 
TO THE Law ScHOOL. 


Another very striking result of this investigation, 
quite contrary to the ordinary notion of what law- 
yers’ opinions in this matter are, is to be found in 
the answers to the questions as to the proper de- 
gree of preliminary education before entering the 
law school. A majority of the whole number urge 
that everyone taking up the study of the law should 
complete a full college course before beginning his 
law studies. Of the others, a majority are in favor 








of at least two years in college before taking up the 
study of law, while there is a practical unanimity 
that the completion of a four years’ high school 
course is the absolute minimum which is at all 
acceptable. The members of the bar are agreed 
that the competition in the practice of the law is 
so keen that no young fellow can afford to enter 
this profession without having secured the very 
best general education as a foundation for his pro- 
fessiona! training. 


Future oF Nicut Law Scuoots Dovustrvut. 


It is interesting to note that there was a differ- 
ence of opinion as to whether night law schools are 
an advantage or disadvantage to the community. 
Out of the nearly one thousand replies, one hundred 
and sixty-three considered them of some value. 
These replies evidently came mostly from men who 
had studied in night law schools or had taught in 
them, and who would naturally know most about 
their work. 


Tue State UNIVERSITY Law ScHOOL. 


The faculty of the State University are now en- 
gaged in a careful examination of the curriculum of 
the State University Law School in the light of 
these replies, and intend to adopt whatever valu- 
able suggestions may be found in them. One sug- 
gestion was of special merit, namely, that some 
school in the State ought to make a specialty of 
Illinois law, and this is one of the suggestions 
which the State University Law School will follow, 
with the purpose of turning out men who are quali- 
fied to practice successfully at the Illinois bar, be- 
lieving that if they have received this training they 


will not only be specially prepared for Illinois prac- 


tice, but will have received a general training for 
the practice of the law in other States of the Union. 


a 
PARLIAMENTARY LAW. 





(By Joun J. O’Connor, of the Boston Bar.) 





The Tammany Social and Literary Club had con- 
vened for their weekly pow-wow. The literary 
leanings of the organization were displayed by a copy 
of “The Irish World,” which the secretary was 
busily perusing. The hall was barren of furniture, 
save a table where the chairman ostentatiously took 
his seat and seats all round by the four walls of the 
room and a similar table to the chairman’s at which 
the vice-president was seated. 

A well-known picture of Robert Emmet adorned 
one side of the hall, and the only other work of art 
was an illustrated calendar extolling the virtues of 
“Red Fox Ale.” 

O’Flaherty mounted the rostrum, seized the gavel 
and declared the meeting open. 

“ The meeting will come to ordher. The first busi- 
ness in ordher is the reading of the minutes of the 


last meeting. The secretary will please proceed to 
read the minutes.” 
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The secretary fumbled at his book, and made a| and said: “Gintlemin, the vote of the body has sus- 
herculean effort to find the aforesaid minutes, while | tained the decision of the chair by a narrow margin. 
the assembly of some fifty members grew impatient, I am very much grieved that so many of my fellow- 
and a strident voice came rolling out in rich Tip-| members should have seen fit to vote against me, but 














perary brogue: 

“Mr. Chairman, I move you, sir, that we dispinse 
wud the reading of them minutes altogether, seeing 
as it’s mighty onlikely that we'll ever hear ’em, as the 
secretary can’t find ’em.” 

“Is the motion seconded? ” 

“Second the motion,” from several. 

“Reading of minutes dispinsed with,” and down 
came the gavel with a resounding whack. 

“Question,” came an angry howl from the end of 


the hall. “The motion was never put.” 
“Who said that? Who dares to dispute the 
chair?” 


“TI do. Everyone here knows the question was 
never put to the meeting.” 
“You're out of ordher. 

“T demand a vote.” 

“You're out of ordher. The next business ”—— 

“T appeal from the decision of the chair.” 

O’Flaherty fixed his eye on the audacious member 
who dared to thus beard him, and the sight of him 
was enough to strike any ordinary man dumb. But 
the interrupter was “spoiling for a fight,” and the 
chairman was game. He spoke with suppressed rage 
and his utterance was slow and meant to be 
impressive : 


Sit down, young man.” 


“The decision of the chair has been appealed from 
by this young. gintleman from ‘The Neck.’ The 
gang that comes here from ‘The Neck’ are always 
looking for trubble, anyhow. ’Tis the first time in 
my residence in Ward Five in Charlestown that 
anyone ever doubted any decision I made in this 
grand old club. I hope the members will stand by 
the chair and support the—the—ruling of the 
chair on this question of parliamentary law. The 
decision of the chair, gintlemin, is appealed from, 
wan of the most momentous things that iver hap- 
pened since I took this sate, and by the same token 
will find out now who is right by hook or by crook. 
Gintlemin, the question comes, Shall the decision of 
the chair stand as the decision of the body? 
ready for the question?” 

“Question!” was shouted from all parts of the 
hall. 

“ All in support of the decision of the chair will 
manifest same by saying aye.” 

A chorus of “ayes” rang loud and long. 

The contrary minded will say “no.” 

A goodly number of “noes” made the welkin 
ring. 

“ The ‘ayes’ have it, and the decision of the chair 
stands as the vote of the body,” said the chairman. 

“ Doubt the vote,” said a number of the opposition. 

“The secretary will please count the vote.” 

The secretary accordingly recorded the vote and 
found that the ayes had 29 and the noes 20. 

The chairman oracularly announced the result, 


Are ye ; 


| all is fair in love and war and parliamentary law, 
and I have no hard feelings for the gang at the end 
| of the hall who are always thrying to bring disrup- 
| tion to our organization. The next business is the 
| “ good and welfare of the club.” 

| “Mr. Chairman,” said the leader of the aforesaid 
| gang, “under the head of the good and welfare of 
| the ordher, I wish to state that the conduct of the 
| chair in trying to run this club to suit his own ends 
| is most ondacint, and has a bad effect on the gineral 
| tone of the organization.” 

| “Ordher! ordher!” said the chairman. 

| “There’s only wan kind of ordher in this club, 
| and that’s what suits the chairman. I move you, sir, 
that the chairman give an account of the ticket 
money of the last dance which .was run a month 


” 


ago. 


| “You're out of ordher, sir,” said the chair. 

“ There’s a motion before the house.” 

“The motion does not come at the proper time 
and is out of ordher. Any further remarks on the 
good and welfare of the ordher? ” 


“T propose,” said a green-looking youth, “that we 
ask the treasurer to produce his books. No one 
knows where the money is going.” 


The treasurer, in a fine frenzy, jumped to his feet 
and challenged any criticism of his accounts. 
“Some of the mimbers kick about the funds, and if 
the thruth was known, they are behind in their dues.” 

“I move you, sir, the previous question,” said a 
wag at the end of the hall, and half a dozen were 
on their feet at once, and the meleé was fast becom- 
ing general. 

“The previous question has been called for,” said 
the chair. 

“TI beg to present my books for inspection,” said 
the treasurer. 

“The question comes on the previous question,” 
said the chair, and. sotto voce, “ what the divil is the 
previous question? ” 





| “There is no other question before the house, ex- 
| cept my motion to have the treasurer produce his 
| books,” said the mover of that motion. 

“Your motion was not seconded,” said the chair 
“Second the motion,” from several. 

“There being no previous question, the only mo- 
| tion before the house must be put. Are ye ready for 
| the question? ” 


| 


| 


| “I move you, sir,” said a burly stevedore, “as an 
| amendment to that motion that this club parades on 
| St. Patrick’s day.” 

| “What has St. Patrick’s day got to do with the 
| treasurer’s books?” said a flippant youth at the end 

of the hall. 

| “I'l tell you very quick, me laddybuck,” said the 
stevedore. 
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“The ginilemin will please confine their remarks 
to the discussion before the house.” 

“T move you, sir, Mr. Chairman, that the refresh- 
ment committee will proceed to tap the half barrel 
in the ante-room. There’s too much talk going on 
here and all the afternoon is wasted,” was the remark 
of a gentleman who wanted to wet his whistle. 

“The previous question was called for,” said the 
wag. 

“T don't care whether ’tis previous or otherwise; 
we don’t seem to be progressing to any raisonable 
decision. I think we are going to have a gineral 
election in Ireland very soon, and I move you, sir, 
that we dispinse with any more questions and pro- 
ceed to business,” said the stevedore. 

“T move you, sir, that we pass a vote of censure 
on the Czar of Russia, as his conduct is unbecoming 
to the peace of Christendom, and that the secretary 
be directed to send a cablegram to that effect to 
wherever the czar is at present, and tell him that 
we have our eye on him;” said the wag. 

“This motion is hardly within the scope of our 
literary club. The gintlemin must confine thimselves 
to the question before the house,” said the chair. 

“ What is the question before the house? ” 

“I’m blowed if I know,” said the chair. “ There 
is so much disordherly and ruffianly interruptions 
that I cannot keep track of these motions at all, at 
all.” 

“T move that O’Reilly sing us ‘The Night Before 
Larry Was Stretched,’” said the wag. 

Without more ado O'Reilly lifted his voice to 
heaven and sang the opening bars of the come-all-ye 
while the chairman banged his gavel and pande- 
monium reigned supreme. The sounds of someone 
tapping the beer barrel came from the ante-room. 

“I move you, sir, we adjourn,” said the stevedore, 
“and let the refreshment committee get down to 
business.” 

“Motion to adjourn,” said the chair, “always in 
ordher.” 

“ All in favor will say aye.” 

“The ayes have it, and the meeting stands ad- 
journed,” said the chair. 

And the literary parliamentarians forgot their dif- 
ferences and prepared to while away a social hour 
with song and story. 


eo ae 
THE “TEXAS DOCTRINE” GALORE. 





In two recent cases in the Supreme Court of 
North Carolina the practical length to which the so- 
called Texas Doctrine may be carried is forcibly 
illustrated (Green v. Western Union Tel. Co., 49 
S. E. 165; Same v. Same, 49 S. E. 171). In the 
former case it was held that mental anguish caused 
by the negligence of a telegraph company in failing 
to deliver a message announcing the arrival of a 
sixteen-year-old girl alone on a midnight train in a 
town where she was a stranger constitutes a basis 
for the recovery of damages in an action by her 





against the telegraph company, though the anguish 
consisted merely in annoyance resulting from the 
failure to have some one meet her at the station. 

In the second case it was held that the father 
(who had sent the telegram) of the young woman 
might also have his separate cause of action for 
damages for mental suffering. The discussion, espe- 
cially in the former case, is very long and elaborate 
and logical enough according to abstract principle. 
In Western Union Tel. Co. v. Wilson (June, 1903, 
75 S. W. 482) the Supreme Court of Texas ar- 
bitrarily limited the scope of its own doctrine ac- 
cording to a policy resembling the limitation of 
insurable interests in the law of life insurance. It 
was held that the mental anguish suffered by an 
uncle through failure to receive telegraphic notice 
of his niece’s death in time to attend her funeral 
would not support a cause of action. As far as the 
person actually affected by a telegraph company’s 
negligence and her immediate family are concerned, 
however, there would seem to be no impediment to 
the recovery of whatever a jury shall say they men- 
tally suffered in dollars and cents. In the North 
Carolina cases considerable aid and comfort are de- 
rived from the decision of the New York Court of 
Appeals in Gillespie v. Brooklyn Heights R. R. (178 
N. Y. 347). It was therein held that in an action 
by a passenger on a street railway against the com- 
pany for breach of contract and for the tortious 
acts of the conductor, who refused to return her 
change for carfare and on being requested to do so 
used insulting and abusive language towards her, 
calling her a dead beat and a swindler and repeat- 
ing it in the presence of other passengers, the plaint- 
iff is entitled to recover compensatory damages for 
the humiliation and injury to her feelings caused by 
the use of such language, but she is not entitled to 
exemplary damages. 

In commenting on this New York case on May 
18 and June 28, 1904, we discussed its possible bear- 
ings upon the Texas Doctrine. The real distinc- 
tion to be drawn between the Gillespie case and the 
telegraph cases lies in public policy. The use of 
abusive language by a conductor to a passenger is 
ipso facto a breach of the contract of carriage, the 
carrier being under duty to protect the passenger 
from insult from other passengers, and, a fortiori, 
not to suffer him to be insulted by its Swn servants. 
Though there be no assault and only mental suffer- 
ing result, it is eminently proper that the company 
should be held liable, and the allowance of recovery 
for affirmative indignity would not tend to breed 
speculative and fraudulent litigation as would the 
recognition of a right to recover for mental suffer- 
ing caused by mere negligence. Similar considera- 
tions would furnish a sufficient basis for recovery 
in such a case as Davis v. Tacoma R’y, etc., in the 
Supreme Court of Washington (77 Pac. 209), where 
a verbal insult was offered to the guest of a public 
park maintained by the defendant. The subjoined 


extract from the opinion in one of the North Caro- 
lina cases will be interesting as an attempt to tabu- - 
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late the present status of the Texas Doctrine. Such 
statement is, however, to an extent misleading. It 
places New York and Massachusetts among the 
States in which there have been: no decisions in 
telegraphic cases. This is not the fact as to New 
York where the Texas Doctrine was repudiated in 
Curtin v. W. U. Tel. Co. (13 App. Div. 253). In 
Massachusetts there have been decisions which very 
clearly indicate that the court would be opposed to 
such doctrine if telegraphic cases should arise. This 





may be true of some of the other States put down in 
the neutral list. 

“In this connection we have endeavored to ascer- | 
tain the latest decisions of the courts of the different | 
States upon this subject. When we remember that | 
this doctrine of mental anguish in telegraph cases is | 
of recent origin, having theretofore been deemed | 
contrary to the principles of the common law, and 
has made constant progress in opposition to the pre- 
conceived ideas of courts and jurists, it seems that 
it must possess much inherent strength and merit. 
This is especially evident from the actions of cer- 
tain courts, some of them of the highest reputation, 
which, while denying the doctrine in telegraph cases 
that damages for mental suffering may be recovered 
in the absence of physical pain or injury, allow it in 
cases of a kindred nature, such, for instance, as 
insulting or humiliating a passenger. The follow- 
ing is the present status of the doctrine in the dif- 
ferent States, as far as we have been able to 
ascertain : 

Its history in the State of Texas, where it was 
first specifically announced, may be briefly stated as 
follows: The first case in that court is the celebrated 
one of So Relle v. Telegraph Company (55 Tex. 
308, 40 Am. Rep. 805). There it was held that there 
could be a recovery in such cases. The next cases 
were Railway Company v. Levy (59 Tex. 542; 46 
Am. Rep. 269; and id., 59 Tex. 563; 46 Am. Rep. 
278). These cases were construed by the profession 
as in some respects modifying the doctrine in the 
first case. The question again arose in Stuart v. 
Western Union Telegraph Company (66 Tex. 580; 
18 S. W. 351; 59 Am. Rep. 623), and the rule an- 
nounced in So Relle’s case was followed. That case 
was very thoroughly considered, and the decision 
then made has settled the law in that State upon 
the main question. Its reports show some fifty cases 
since in which the doctrine has been followed with- 
out question. 

In Tennessee the doctrine was first announced in 
Wadsworth v. Telegraph Company (86 Tenn. 695; 
8 S. W. 574; 6 Am. St. Rep. 864), and has been re- 
affirmed in Telegraph Company v. Mellon (96 Tenn. 
72: 33 S. W. 725) and Gray v. Telegraph Company 
(108 Tenn. 39; 64 S. W. 1063; 56 L. R. A. 301; 91 
Am. St. Rep. 706). 

In Alabama the doctrine was expressly recognized 
ir Telegraph Company v. Henderson (89 Ala. 510; 
7 South. 419; 18 Am. St. Rep. 148), but seems to 
have been somewhat modified in the more recent 





case of Telegraph Company v. Crumpton (138 Ala. 


632; 36 South. 517), which appears to be the latest 
decision upon the subject. 

In Kentucky the leading case in which such 
damages are allowed is Chapman v. Telegraph Com- 
pany (90 Ky. 265; 13 S. W. 880). The doctrine is 
affirmed in the later cases of Telegraph Company v. 
Van Cleave (107 Ky. 464; 54 S. W. 827; 92 Am. St. 
Rep. 366) and Telegraph Company v. Fisher (107 
Ky. 513; 54 S. W. 830). 

In Iowa damages for mental anguish unaccom- 
panied by physical pain are allowed. The leading 
case is Mentzer v. Telegraph Company (93 Iowa, 
752; 62 N. W. 1; 28 L. R. A. 72; 57 Am. St. Rep. 
204), a carefully considered case, which has been 
widely cited. This case stood as the only expression 
of that court upon the subject until the recent case 
of Cowan v. Telegraph Company (98 N. W. 281; 
64 L. R. A. 545). 

In Louisiana such damages are allowed. The 
leading and most recent case is Graham v. Tele- 
graph Company (34 South. gr). 

In South Carolina they are also allowed. At first 
the doctrine was denied in Lewis v. Telegraph Com- 
pany (57 S. C. 325; 35 S. E. 556). This case was 
followed by an act of the Legislature (23 St. at 
Large, 748: Civ. Code 1902, vol. 1, sec. 2223) per- 
mitting damages in such cases. This statute was 
held to be constitutional in Simmons v. Telegraph 
Company (63 S. C. 420; 41 S. E. 521; 57 L. R. A. 
607), which has subsequently been uniformly fol- 
lowed. 

In Nevada the doctrine has been recently adopted 
in the case of Barnes v. Telegraph Company (76 
Pac. .931, 65 L. R. A. 666) in an able and learned 
opinion by Fitzgerald, J. 

In Washington there does not appear to be any 
decision upon a telegraph case, but the principle is 
fully recognized in Davis v. Tacoma R’y & Power 
Company (35 Wash. 203; 77 Pac. 209), in which 
telegraph cases are cited with approval. 

The doctrine is denied in the following States, as 
is shown by the most recent cases: 

Florida.— Telegraph Company v. Saunders, 32 
Fla. 434: 14 South. 148; 21 L. R. A. 810, apparently 
the only case upon the subject in that State. 

Georgia.— Chapman v. Telegraph Company, 88 
Ga. 763: 15 S. E. gor: 17 L. R. A. 430; 30 Am. St. 
Rep. 183: Giddens v. Telegraph Company, 111 Ga. 
824; 35 S. E. 638. 

Illinois.— Telegraph Company vy. Haltom, 71 III. 
App. 63. The question does not appear to have come 
before the Supreme Court of that State. 

Indiana.— Telegraph Company v. Ferguson, 157 
Ind. 64; 60 N. E. 674, 1080; 54 L. R. A. 846. 

Kansas.— West v. Telegraph Company, 39 Kan. 
93; 17 Pac. 807; 7 Am. St. Rep. 530, appears to be 
the latest telegraph case in that State involving the 
question, but that case has been reaffirmed in Rail- 
way Company v. Dalton, 65 Kan., 661, 70 Pac. 645.. 

Minnesota.— Francis v. Telegraph Company, 58 
Minn. 252; 59 N. W. 1078; 25 L. R. A. 406; 49 Am. 
St. Rep. 507, which is the only case in that State. 
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Mississippi— Telegraph Company v. Rogers, 68 
Miss. 748; 9 South. 823; 13 L. R. A. 859; 24 Am. 
St. Rep. 300. This case has apparently been doubted 
in one or two subsequent cases, which, however, 
are not directly in point. 

Ohio.— Morton v. Telegraph Company, 53 Ohio 
St. 431; 41 N. E. 689; 32 L. R. A. 735; 53 Am. St. 
Rep. 648, seems to be the only case in that State in- 
volving the question. 

West Virginia— Davis v. Telegraph Company, 46 
W. Va. 48; 32 S. E. 1026. 

Wisconsin.— Summerfield v. Telegraph Company, 
87 Wis. 1: 57 N. W. 973; 41 Am. St. Rep. 17. 

Virginia. Connelly v. Telegraph Company, 100 
Va. 51; 40 S. E. 618; 56 L. R. A. 663; 93 Am. St. 
Rep. 919. In this State a statute was passed upon 
the subject which apparently failed of its purpose. 

In the following States there have been no de- 
cisions in telegraph cases upon the question, so far 
as we have been able to ascertain: Arizona, Cali- 
fornia, Colorado, Connecticut, Delaware, Idaho, 
Maine, Maryland, Massachusetts, Michigan, Mon- 
tana, Nebraska, New Hampshire, New Jersey, New 
York, North Dakota, Oregon, Pennsylvania, Rhode 
Island, South Dakota, Utah, Vermont and Wyom- 
ing."— N. Y. Law Journal. 


a 
DANIEL WEBSTER AND THE BRANDY. 





Mr. Webster’s fondness for brandy gave one of 
his important clients a very bad twenty-four hours. 
He was called to Philadelphia to defend the Good- 
year rubber patents and the head of the firm met 
him at the station. When they had entered the 
carriage he at once turned to Mr. Webster and 
referred to one feature of the evidence to be pre- 
sented in the trial the following day. é 

“T speak of it, Mr. Webster.” he said, “as it has 
a peculiarly important bearing on the case, and I 
thought you might not have understood 
significance.” 

Mr. Webster, who was looking dreamily out of 
the carriage window, was recalled to a conscious- 
ness of his client’s presence. He yawned, and, 
settling back against the cushions, remarked: 

“T’ve always hoped I might some day come to 
Philadelphia, because I’ve been told that there is 
no place in the United States where they serve 
finer brandy. When I came away from Boston 
I said to some of my friends, ‘ Boys, I’m going to 
find out about that Philadelphia brandy, and if 
I find that it really is the best, I shall have made 
a useful trip.’” 

Several times Mr. Goodyear tried to draw his 
distinguished attorney’s attention to the particular 
point at issue, but he never seemed to take the 
slightest interest in it. The brandy of Philadelphia 
was apparently the only topic which interested 
him, and he always recurred to it. 

Mr. Goodyear left him somewhat brusquely at 
his hotel. When he returned to his office his story 


its 





was anything but inspiriting. “ We've got a man 
who is supposed to be the greatest lawyer in the 
United States, and the only subject in which he 
takes any interest is Philadelphia brandy!” 
That night, though, Mr. Webster worked in his 
room until after 2 o'clock, occasionally walking the 
flocr, and marshaling his case into battle array. His 
plea the next day was one of his most impressive 
utterances in its power and logic, and the case, 
involving hundreds of thousands of dollars was 
given to the Goodyears.— Harper’s Weekly. 


— ——— }-—----- 
LACHES AND EQUITABLE ESTOPPEL. 


The decision of the New York Court of Appeals 
in Penrhyn Slate Co. v. Granville Electric Light 
& Power Co. (March, 1905, 181 N. Y. 80), unani- 
mously reversing the decision of the Appellate 
Division (84 App. Div. 92), certainly ignores, if it 
does not actually overrule, considerable previous 
judicial authority in this State.’ It was in effect 
held that where a trespasser has been engaged in 
diverting the water of a stream for the purpose 
of supplying water for public use and consump- 
tion, in antagonism to the rights of mill owners 
on the stream below, for fifteen years, and the mill 
owners bring suit in equity to restrain the continu- 
ance of the trespass, and the trespasser answers, 
admitting the diversion, but stating that the quan- 
tity diverted is not sufficient for substantial injury 
to the plaintiffs, an injunction should be denied 
as a matter of law and right, upon the ground of 
laches or equitable estoppel. The record of the 
case discloses that the defense of laches or equitable 
estoppel was not raised in the answer or on the 
trial (See Lebley v. Farmers’ L. & T. Co., 139 
N. Y. 461; Sage v. Culver, 147 N. Y. 241). The 
trial court refused an injunction for the reason that 
the diversion was so slight in extent as to be 
negligible; the Appellate Division reversed that 
ruling on the ground that a clear legal right of the 
lower riparian owner was invaded, and he was, 
therefore, entitled to protect the same, irrespective 
of the immateriality of his injury, the village au- 
thorities having the privilege to acquire such rights 
as were needed for a water supply by purchase 
or the exercise of eminent domain. The Appellate 
Division advised suspension of the operation of the 
injunction pending acquirement of the requisite 
property interest of the lower riparian owner. The 
court of last resort, as has been shown, holds that 
an injunction would not be proper under any cir- 
cumstances, in the face of the conceded delay in 
applying for it. It is believed that the position 
taken in the Appellate Division is the one that was 
generally considered to be the law of this State. 


In Gallway v. Met. R. R. (128 N. Y. 132) it is 
said: 


“The doctrine of acquiescence as a defense to 
an equity action has been generally limited here 
to those of an equitable nature exclusively, or to 











THE ALBANY 





LAW JOURNAL. 179 








cases where the legal right has expired, or the 
party has lost his right of property by prescription 
or adverse possession. Whatever may be the rule 


= 
stream, and thus diminishing his power, he creates 


an equitable estoppel, so that he will not be pro- 
tected by injunction, but will be left to assert his 


in other States, it can be said that here no period | rights at law.” 


of inaction merely has been held sufficient to justify | 
a nuisance or trespass, unless it has continued for | 
such a length of time as will authorize the presump- | 
tion of a grant. The principle that so long as the | 
legal right exists the owner is entitled to maintain 
his action in equity to restrain violations of this | 
right has been uniformly applied in this court.” 

In Calhoun v. Millard (121 N. Y. 69) it seems| 
to be conceded that where an equitable remedy | 
is asked in aid of an equitable right, the court may | 
by virtue of the discretion of equity apply the bar | 
of laches or equitable estoppel, but that this cannot | 
be done where the equitable remedy is sought in| 
aid of a legal right. Many of the elevated railway | 
litigations necessarily involved a recognition of the! 
principles laid down in the Gallway case and cases | 
there cited. 

The question of the bearing and effect of the | 
Penrhyn Slate Co. case upon the future course of 
jurisprudence in this State cannot be a matter of 
more than surmise. The Court of Appeals is unani- | 
mous, and it is significant that on the main point | 
determined — that the injunction should have been | 
denied because of laches or estoppel—no New| 
York cases are relied on, but a large number of | 
decisions in other forums are cited, notably N. Y. 
City v. Pine in the Supreme Court of the United | 
States (185 U. S. 93). That case, as remarked in| 
the opinion of the Court of Appeals, was very sim- | 
ilar to the Penryhn Co. case. 
the Supreme Court Mr. Justice Brewer remarked: | 


“If the plaintiffs had intended to insist upon | 
the strict legal rights (which, for the purposes of | 
this case, we assume they possess), they should 
have commenced at once, before the city had gone 
to expense, to restrain any work by it. It would) 
be inequitable to permit them to carry on nego- 
tiations with a view to compensation until the city 
had gone to such great expense, and then, failing 
to agree upon the compensation, fall back upon the 
alleged absolute right to prevent the work. If 
they had intended to rest upon such right, and 
had commenced proceedings at once, the city might 
have concluded to abandon the proposed under- 
taking and seek its water supply in some other 
direction. * * * The time at which parties in- 
voke the aid of a court of equity is often a signifi- 
cant factor in determining the extent of their right. 
‘ Vigilantibus non dormientious aquites subvenit’ is a 
maxim of equity.” 


The Court of Appeals also quotes with approval 
the following language of the Supreme Court of 
Indiana in City of Logansport v. Uhl (99 Ind. 531). 

“Where the owner of a water power stands by, 
and, not objecting, permits a city, without first 
assessing and paying his damages, to erect works 


| continue to be upheld in private litigations. 


In the opinion of | 





for a water supply by drawing water from the 


Again, the Court of Appeals pointedly remarks: 
“Many of the cases cited recognize what has 
been termed ‘the law of paramount necessity; ’ 
that is, the right of municipalities to secure an 


| abundant supply of pure and wholesome water for 


daily use in domestic life, the flooding of sewers 
|in preserving the public health, and the extinguish- 
ment of fires.” 

It is of interest in the present connection that 
in the elevated railroad cases the judges actually 
refrained from making suspended injunctions 
operative, although often expressing themselves as 
strongly inclined to vacate the stay, thus sub- 
stantially recognizing the law of “ paramount” 
public necessity. 

It may be that the application of the present 
decision will be confined to cases where important 
| public interest or necessity is involved, and that 
|the right heretofore recognized to protect legal 
rights by injunction, until outlawed by statutory 


or 


it 


limitations or barred by presumptive grant, will 
Or it 
may be the intention, following the law of some 
other forums, to extend indiscriminately the scope 
of laches or equitable estoppel as a bar.—New York 
Law Journal. 

————— ——_—_ 


THE COURT’S INDECISION. 


By F. A. MITCHEL. 





Miss Eleanor Lee had taken her diploma in the 
law and was hesitating whether she would begin its 


| practice or marry Mr. Thornton Merriman, a lawyer 


himself with a valuable practice. Mr. Merriman 
had made a proposition for her hand, intimating 
that a wife with a husband able to support her would 
not be justified in entering upon any occupation 
except that of taking care of a home. This propo- 
sition Miss Lee had declined. One morning as she 
was getting ready to go out Mr. Merriman called 
and sent up his card. Miss Lee came down with hat 
and gloves on. 

“T have come,” 
ter of which ——” 

“T believe that matter was settled,” she replied, 
“by my handing down an adverse decision.” 

“From which I propose to appeal.” 

“T assure you, so far as this case is concerned, 
I am the court of last resort. There can be no ap- 
peal from my decision.” 

“In that case I beg leave to file a petition for a 
rehearing.” 

“ Such petitions are a mere formality and usually 
denied.” 

“But I am sure the court in this case will grant 
the petition.” 


he said, “to speak about the mat- 
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“On the contrary, the court denies it without 
argument.” 

“But you have not yet heard the grounds on 
which I make it.” 

“What are they?” 


“My proposal was made in writing, and I contend 
that a case of this sort cannot be properly presented 
by briefs, but needs oral arguments. The omission 
of these arguments should be held to be an error.” 

Miss Lee scratched her temple with her gloved 
finger. She had spent much thought upon her de- 
cision and considered her finding to be strictly in ac- 
cordance with the law. But here was a new view 
of the case. 

“T will take the case under advisement,” she said, 
“and hand down my answer to-morrow evening.” 

The next evening Mr. Merriman called and got 
his answer. 

“Your petition for a rehearing,” she said, “I am 
loath to grant, having before handing down my 
decision considered the case in all its bearings and 
having spent hours of indecision which I do not wish 
to endure again. But I am convinced that good 
practice would entitle you to a rehearing. I there- 
fore am compelled to reopen the case and listen to 
your oral arguments. But I make a counter appeal 
to you as a man not to subject me to the pain of 
again deciding adversely.” 

“You admit, then ——” . 

“ Your expectation is that I shall forego the pleas- 
ure of a strenuous life at the bar to embrace one 
for which I have no taste, in the nursery.” 

“T object.” 

“On what grounds?” 

“The case being reopened, it is I who am to be 
heard, not the court.” 

“ Proceed.” 

“Marriage is made up of three parts — husband, 
wife and children.” 

“In reverse order.” 


“The point is not essential to this case. The hus- 
band’s duties are to provide. No man does his part 
in the aforesaid matrimonial copartnership (see Con- 
tracts, Vol. 2, page 475) unless he is a good provider. 
No woman does her part unless she takes care of the 
home and attends to the education of the children. 
Said children have no responsibilities in the copart- 
nership, said responsibilities in their case coming 
when they are old enough to marry and have chil- 
dren of their own. Now, in the case of Lee v. 
Johnston ——” 


“T care nothing about that case. My brother was 
very unreasonable, and Bessie Johnston was little 
more than a wax doll.” 

“ Nevertheless the court held in that case that so 
long as the party of the second part proposed to 
delay marriage for three years in order to circum- 
navigate the globe the party of the first part (her 
favorite brother) was very badly treated.” 

“Any evidence on that point would be ruled out as 





not pertinent in this case. iherefore, there is no 
necessity for denial or affirmative.” 

“To sum up, the plaintiff in this case makes a-fair 
proposition to the defendant, in which he pledges 
himself to love, honor and cherish in good fortune 
and adversity, to be at once friend and lover. All 
he asks of the defendant is that she will not deprive 
her family of her care by entering a profession for 
which I admit she is far better adapted than the 
plaintiff both by the vigor of her brain and the 
brilliancy of her talents.” 

He paused. Miss Lee sat plucking the petals from 
a chrysanthemum. He sat down and laid his hand 
on hers. 

“Far be it from me,” he said, “to attempt to in- 
fluence the court to my side by any underhanded 
means.” 

“In this case the means are overhanded.” 

“T swear ——” 

“In modern practice witnesses do not kiss the 
book.” 

“That if you grant my suit I will ——” 

“If you propose to take the court into custody it 
is not necessary to put your arm around the waist. 
A grip on the bracelet would suffice.” 

“T rest my case. Do not send me away in an 
uncertainty. Tell me now that you accept my love, 
that you will be my wife, that I may work for you, 
slave for you if necessary, and that you will live 
for me alone.” 

“ The court finds for the plaintiff,” she whispered. 
— Exchange. 

a onan 


THE TRIAL OF SETH HUDSON AND 
JOSHUA HOWE. 





Solitude is the mother of reflection. The soot- 
begrimed walls and rusty portals which are common 
to every jail furnish ample food for reflection and 
retrospection, and the natural gloom of the corridor 
inspires the unhappy occupant to invoke the muse, 
and thus give vent to his melancholy feelings. 
Within the sombre precincts of jails have been con- 
ceived some of the more beautiful compositions of 
our literature. The “ Ballad of Reading Gaol,” one 
of the most noted poems in our language, was written 
by Oscar Wilde while he was under sentence and 
during the progress of an execution. The white- 
washed walls of jails are filled with poetical compo- 
sitions possessing more or less literary merit, but 
Boston can fairly claim the distinction of being the 
first and perhaps the only place where a convicted 
criminal read a poem previous to the imposition of 
sentence. Speeches delivered from the scaffold, and 


orations from the docks of criminal courts are com- 
mon occurrences in the history of jurisprudence, but 
a literary treat like the reading of a poem at the time 
of execution of sentence is, to my mind, a decidedly 
unique and novel incident 

The trial of Seth Hudson and Joshua Howe took 
place in the year 1760, in®*the city of Boston. 


The 
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following facts have been ascertained concerning 
the character and early history of these men. They 
were brothers-in-law. Hudson was a man of good 
education and a physician by profession. They came 
to Boston from New York, in the year 1760, and be- 
gan business in partnership. Nothing is known of 
their previous history. 

Being unsuccessful in their undertakings, they 
resolved to make money enough to enable them to 
establish themselves in business elsewhere, by un- 
due means. Accordingly they forged an order on 
the treasury for a considerable sum, presented it, 
received the cash, and absconded. They were pur- 
sued and apprehended, however, within the limits of 
Massachusetts, and were indicted for forgery, tried, 
convicted and condemned; the one to a public whip- 
ping, and the other to exposure in the pillory. 

The sentence was executed in State street, in the 
presence of the multitude. While Howe was having 
his back stripped, Doctor Hudson delivered the fol- 
lowing address to the spectators: 


“What means this rout, this noise, this roar? 
Did ye ne’er see a rogue before? 
Are villains then a sight so rare 
Ye needs must press and gape and stare? 
Come forward ye, who look so fine, 
With gains as illy got as mine; 
Step up—you’ll soon reverse the show — 
The crowd above —the few below! 


Well, for my knavery here I stand 
A spectacle to all the land, 

High elevated on the stage, 

The greatest rascal of this age; 
And for the mischief I have done 
Must put this wooden neckcloth on. 


There Howe his brawny back is stripping, 
Quite callous grown by frequent whipping — 
In vain you wear your whipcord out, 

You'll ne’er reform a rogue so stout; 

To make him honest, take my word 

You must apply a bigger cord. 


Now all that see this shameful sight, 
That ye may get some profit by it, 
Keep constantly in mind, I pray, 
The few words that I have to say: 
Follow my steps, and you may be 

In time, perhaps, advanced like me; 
Or, like my fellow laborer Howe, 
May get, perhaps, a Post below.” 


After the execution of the sentence the culprits 
were discharged, and what became of them after- 
wards is unknown. 

JosepH M. SULLIVAN, 
Of the Suffolk (Mass.) Bar. 


——-— 4— 


The power of the legislature to limit the charges 
which the owner of an employment agency may make 


for his services is denied in Ex parte Dickey ([Cal.] | 


66 L. R. A. 928). 


THE INSECURITY CLAUSE IN CHATTEL 
MORTGAGES. 





There is probably in the business world to-day 
no form of security which is less satisfactory to all 
the parties concerned than chattel mortgages. Pru- 
dent bankers deal with them to a very limited ex- 
tent, and often refuse altogether to accept them. 
Chattels are movable, often changeable in value, 
subject to wear and tear and often to total loss 
without warning, and it is small wonder that in- 
vestors look askance at them. 

The: reverse of the picture is even less cheering. 
A man seldom gives a mortgage on chattels, unless 
he be in straitened circumstances, snared, as it were, 
ir an evil time, when it falleth suddenly upon him. 
Moreover, it is true that the lender is hardly pro- 
tected in many cases, even if the actual value of the 
security should be three times the value of the loan, 
for every one knows that property sold at a forced 
sale often goes at ruinously low prices, and this is 
so even should the actual value of the security re- 
| main unimpaired. The borrower loses far more than 
‘the value of the loan, and the lender feels that he 
has been put to useless expense, and, perhaps, even 
| to actual loss. 

Thus it comes about that lawyers find them a petty 
| annoyance, than which nothing is better calculated 
| to disturb the peace of mind of those who must 
deal with them. One comes to sympathize with the 
| attitude of Moses on the subject of pledges, when 
/he cut the matter short by the law that every man 
| should return his neighbor’s coat before evening: 
“Tf thou at all take thy neighbor’s garment to 
pledge, thou shalt deliver it to him by that the sun 
goeth down” (Ex. 22:26) —a rule hardly better 
observed to-day than another which it calls to mind. 

It is probably true that the peculiar situation of 
|the parties leads to the introduction of what is 
known as the insecurity clause, which, as usually 
drawn up, provides that whenever the mortgagee 
shall feel himself insecure he may take possession 
of the property and sell it. Now, the words “ when- 
ever he may deem himself insecure ” are hardly sus- 
ceptible of more than one meaning, and one is 
| tempted to believe that were it not €or the peculiar 
situation of the parties, but one meaning would ever 
| be given to it. 





Tones on Chattel Mortgages, at section 341, deals 
with the insecurity clause, and refuses to read any- 
thing into it or out of it. According to his view, 
the parties make their own contract, and the pro- 
| vision authorizes the mortgagee to take possession 


_| when, in his judgment, he deems it best for his 


safety to do so. 

Circumstances, however, alter cases, and some 
|courts have thought best to relieve the mortgagor 
| from the full effects of such an agreement by re- 
| stricting its operation. In Wisconsin and Kansas, 
| however, the rule is carried to its logical extent, 
Wisconsin’s two most famous judges having set- 
tled the rule at an early date. Chief Justice Ryan 
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said, in Huebner v. Koebke (42 Wis. 319): “We 
can have no doubt that the clause operates to vest 
an absolute discretion in the mortgagee.” He 
quoted from Chief Justice Dixon, who said, in Fris- 
bee v. Langworthy (11 Wis. 375): “ By the express 
terms of the mortgage the plaintiff was authorized to 
take possession of and sell the property at any time 
he saw fit, or, what is the same thing, at any time 
he deemed his debt insecure.” With two such de- 
cisions as these Chief Justice Ryan was justified in 
saying: “ The question is not an open one in this 
court.” To the same length goes the court of Kan- 
sas, in Werner v. Bergman (42 Am. Rep. 152) which 
was decided, in part, on the authority of the fore- 
going Wisconsin cases. 

Now, whatever may be said of the reasoning of 
the foregoing cases, there is no doubt that the rule 
they set forth may easily work hardship. Hence 
there is a tendency in some jurisdictions to relieve 
against the consequences of this provision, and this 
is done by holding that the mortgagee must have 
reasonable grounds for deeming himself ‘insecure. 
This is the settled rule in Nebraska, as determined 





by a long line of cases (see Meyer v. Michaels, 95 
N. W. 63, decided in 1903). It is held, further, in 
that State that the grounds on which seizure is made | 
must be such as did not exist, or were unknown to | 
the mortgagee at the time of the taking of the mort- | 
gage. To the same effect is Barrett v. Hart (42) 
O. St. 41), an Ohio case. So, also, is the rule in| 
South Dakota (see Humpfner v. D. M. Osborne & | 
Co., 50 N. W. 88), Illinois (see Roy v. Goings, 36) 
Am. Rep. 151), and Michigan (see Woods v. Gaar, | 
93 Mich. 143). Some of these decisions ‘seems to as- | 
sume that the debt was secure at the time of taking | 
the mortgage. 

In New York the earlier decisions conferred on | 
the mortgagee an absolute discretion (see Smith v. | 
Post, 1 Hun, 516, and Allen v. Vose, 34 Hun, 57). | 
This rule, however, seems to have been reversed | 
in Hawver v. Bell (64 Hun, 636, decided in 1892), | 
where it is held that the mortgagee must have rea- | 
sonable grounds for deeming himself raed 
Hence New York may now properly be classed with | 
Nebraska and Illinois on this proposition. 

Some commefitators seem to think that the general 
question of the exercise of a discretion conferred by 
contract is decisive of the case of the insecurity 
clause. In Massachusetts, for instance, the latter 
question does not seem to have been decided, but 
there are in that State a number of decisions to the 
effect that a stipulation leaving a decision to the dis- 
cretion of either party vests an absolute discretion in 
him (see Hunt v. Wyman, 100 Mass. 198). That 
the decisions on the specific point of discretion con- 
ferred by the insecurity clause does not necessarily 
follow this general holding is shown by the holdings 
in Illinois, where the general rule is the same as in 
Massachusetts, but where, as we have seen, the in- 
security clause does not clothe the mortgagee with 





an absolute discretion (see Goodrich v. Norwich, 
43 Ill. 336). 





The course of the law in ‘Minnesota is worth a 
moment’s consideration. For many years the courts 
of that State followed the law as it prevailed in 
Wisconsin (see Braley v. Byrnes, 21 Minn. 483), 
but in 1879 a law was passed, apparently for the 
express purpose of cutting off any arbitrary right 
of the mortgagee to act under his mere declara- 
tion that he feels himself insecure (see General 
Laws, 1879, ch. 65, par. 2). Accordingly the 
Supreme Court held, in Deal v. D. M. Osborne & 
Co. (43 N. W. 835, decided in 1889) that the statute 
controls in such cases, thus settlipg the question 
once for all in that jurisdiction. 

Thus we have the decisions taking three general 
lines, each supported by reasoning fair on its face. 
It is easy to believe that the strict construction view 
often makes the insecurity clause a hard thing, but, 
if that is so, should it not be relieved against rather 
on the ground of duress than by taking away from 
one a right which is expressly conferred by the 
terms of a contract? In any case it seems that the 
precedent should be saved for the sake of the gen- 
eral principle, and this would seem to be most easily 


| done by a statute, thus relieving the courts from a 


perplexing and troublesome question. 


Victor D. Cronk. 
MENoMONIE, Wis., March, 1905. 


————4———— 
AUTHORITY OF SURGEON. 


The decision of the Appellate Court of Illinois, 
First District, in Pratt v. Davis (37 Chicago Legal 
News, p. 213, February 18, 1905), supplies an author- 
ity upon a question of law which, although it has 
been frequently discussed, we are not aware has been 
definitely passed on heretofore. Several incidental 
issues were considered and adjudicated, but the main 
point decided is that where a physician or surgeon, 
who has been authorized only to give medical treat- 
ment, or to perform a minor operation, exceeds his 
instructions and upon his own responsibility per- 
forms a very serious operation—in this case re- 
moving important organs of the patient — he is liable 
in damages. We have on a previous occasion, in 
discussing an English case to be hereafter referred 
to, maintained that the view taken by the Illinois 
court was the correct rule of law. The court makes 
its ruling of practical efficacy by holding that, though 
on the evidence only nominal damages were shown, 
the case is a proper one for the allowance of puni- 
tive damages. There was considerable discrepancy 
and conflict as to the exact scope of the authority 
conferred upon the surgeon, but the evidence was 
clearly sufficient to support the finding of the lower 
court that he, without being authorized, removed the 
patient’s uterus and ovaries. 

The English case referred to was Beatty v. Cul- 
lingsworth, which was tried at Nisi Prius in London, 
at some time in the year 1896. The defendant per- 
formed the operation of double ovariotomy upon 


| his patient, the plaintiff, and it was claimed by her 
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that she nad authorized the removal of only one 
ovary, and indeed that she had expressly forbidden 
the removal of both ovaries. The case never got 
beyond the trial court, so far as we know, and while 
the jury rendered a verdict in favor of the physician, 
this involved to an extent the question of fact 
whether the plaintiff had not impliedly given consent 
to such treatment as the physician in his discretion 
might deem best. The case, therefore, cannot be 


tions, and so far as we could judge from comments 
in legal journals made at the time, the contention 
that a surgeon may exceed his instructions was 
generally disapproved. 

The following extract from the opinion of the 
Illinois court is of much interest: 


“But great as are the obligations to which we 
have alluded, they do not confer on:the physician or 
surgeon unlimited power to use his own discretion in 
the surgical or medical treatment of patients who, 
suffering from some bodily ailment, come to him for 
advice and assistance. Undoubtedly an implied 
license ‘to have,’ as appellant’s argument phrases it, 
‘the proper remedial means brought to bear’ often 
exists. The patient may, by his whole course of con- 
duct, without the use of any express language giving 
consent, evidently place his body at the entire dis- 
posal of the surgeon or physician whom he consults. 
And for a soldier to go into battle with a knowl- 
edge beforehand that surgeons attached to the army 
are to have charge of the wounded, might perhaps 
be considered an implied license for such operations 
as the surgeon afterwards, in good faith, performed. 
Perhaps, too, the various cases which might be sup- 
posed of sudden and critical emergency, in which 
the surgeon would be held justified in a major or 
capital operation without express consent of the 
patient, might be referred to the same principle of 
an implied license. 

“ But the broad statement put forth by appellant 
as a correct proposition of law, that ‘when a patient 
places herself in the care of a surgeon for treatment 
without instructions or limitations’ (it is to be pre- 
sumed that this means express limitations) ‘ upon his 
authority, she thereby in law consents that he may 
perform such operations as, in his best judgment, 
is proper and essential to her welfare,’ is not one to 
which we can give assent. We do not hold, agair 
to quote appellant's counsel, that there is ‘a uni- 
versal acquiescence of lay and professional minds 
in the principle that the employment of a physician 
or surgeon gives him implied license to do whatever, 
in the exercise of his judgment, may be necessary.’ 
On the contrary, under a free government, at least, 
the free citizen's first and greatest right, which un- 
derlies all others —the right to the inviolability of 





his person, in other words, the right to himself — is | 
the subject of universal acquiescence, and this right | 


necessarily forbids a surgeon or physician, however | 
skillful or eminent, who has been asked to examine, | 
diagnose, advise and prescribe (which are at least! 


necessary first steps in treatment and care), to vio- 
late, without permission, the bodily integrity of his 
patient by a major or capital operation, placing him 
under an anzsthetic for that purpose, and operating 
on him without his consent or knowledge.” 

Unquestionably a surgeon has implied authority 
to deal with unforeseen incidents of the operation 
proper in such manner as seems to him most pru- 
dent. A question might arise if he should discover 
after a diseased cavity is laid bare that there was 
some abnormality more serious than or in addition 
to the one suspected, operating for which would 
greatly increase the chances of the patient’s imme- 
diate death. Even in such a case, though the extir- 
pation of no organ be involved, in the absence of 
general discretionary authority, we should say that 
the surgeon should not himself assume such risk.— 
New York Law Journal. 


Se een 
IT’S A MATTER OF CHOICE. 





ANTHRACITE.— A variety of mineral coal, contain- 
ing but little hydrogen, and therefore burning al- 
most without a flame (Century Dictionary). 

BituMEN.— Mineral pitch; a black, tarry sub- 
stance, burning with a bright flame (Webster 
Dictionary). 

Bituminous Coat.— Soft coal, which burns with 
a bright flame and considerable dense smoke (Cen- 
tury Dictionary). It burns with a yellow, smoky 
flame (Webster Dictionary). 

The kind of coal used on a locomotive determines 
the degree of comfort and convenience of passen- 
gers. The use of anthracite coal insures a clean, 
comfortable, healthful journey; while the use of 
soft or bituminous coal renders a journey almost 
intolerable, through the smoke, dust and cinders 
which are drawn by suction through every car. 
Such substances are very injurious to persons or 
property. 

The fuel consumed on all locomotives of the 
“ Anthracité Road” insures an ideal journey; clean, 
sweet, and delightful. For matter descriptive of 
this write to Mr. T. W. Lee, General Passenger 
Agent, 26 Exchange Place, New York. 


———__>———_ 
RIGHT OF INSPECTION IN SALES C. O. D. 





Under ordinary circumstances, when a vendor 
sells and ships goods of a specified description, the 
vendee clearly has the right of inspection before 
acceptance. If the goods are according to order, 
title passes at the moment of shipping and the pur- 
chaser is bound to pay the price. If they do not 
fulfill the required conditions, the buyer need not 
accept them and there is no sale. But when the 
goods are shipped C. O. D., do the same rules 
apply? According to the better opinion, the con- 
dition of collection on delivery does not prevent 
the passing of title, though it denies the vendee the 
right of possession. As to its effect upon the right 
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of inspection, however, the few authorities are in 
confusion. On the one hand, it has been held that 
a carrier incurs no liability to the consignee for 
refusal to allow inspection. On the other hand, an 
express company which allowed inspection, was 
held not liable in an action by the vendor. In this 
case the company had delivered the goods to the 
consignee upon deposit of the purchase price, and 
had agreed to return the deposit if the goods 
proved unsatisfactory. Upon the hypothesis that 
the vendee had a right of inspection, the court rea- 
soned that the carrier should be protected in per- 
mitting a reasonable exercise thereof. The ques- 
tion, however, is squarely raised only in actions 
between the vendor and the vendee. In a Kentucky 
case where goods were sent C. O. D. without the 
consignee’s authority for so transmitting them, the 
court diplomatically left it for the jury to deter- 
mine whether there was a right of inspection. A 
recent Michigan case raised the question incident- 
ally, the court taking the position that a valid 
tender could not be made with such a right (Thick 
v. Detroit, etc., R. R. Co., ror N. W. Rep. 64). 

As this utter lack of harmony prevails among 
the authorities, it may well be asked, what result 
should be reached on principle. There is a general 
rule among express companies not to allow inspec- 
tion of goods sent C. O. D.; and in cases where 
this method of shipment is contemplated, the part- 
ies might well be taken to have agreed that this 
rule should form part of the contract. After pay- 
ments were made and the goods obtained, if they 
should prove not to be in accordance with the 
order, the buyer would have the usual remedies for 
the breach of the implied warranty that the goods 
conformed to the description. In some jurisdic- 
tions, he could sue only for damages; in others, he 
would be allowed the option of recission or dam- 
ages. On principle, he clearly should have this op- 
tion, since he had no opportunity to inspect. But 
if the vendee had not authorized the shipment of 
goods C. O. D., he could not be taken to have 
contracted with reference to the rule of the carrier, 
his right of inspection would remain, and such a 
consignment ought not to constitute a _ valid 
tender.— Harvard Law Review. 


oe 


Rotes of Cases. 
ony 

Unauthorized Operations by Surgeons.—A _ re- 
cent case in Illinois is of marked interest, both pro- 
fessional and lay. The plaintiff had been suffering 
from epilepsy and went to consult the defendant, 
a surgeon. He found that a major and a minor 
operation were desirable; but informed the patient 
of the necessity of only the minor one. She con- 
sented to that; it was performed, and she left the 
hospital. She later returned to have her minor 
operation repeated. During her first stay at the 
hospital the surgeon found her in a highly nervous 
and irritable condition, which he described as in- 





sane, and on her return he considered her judg- 
ment so unbalanced that she could not properly 
decide as to the major operation; he knew that she 
anaesthetics for the minor operation, he 


also 
performed the more serious one. He acted 
with absolute good faith and used _ proper 
skill, but the court found that the patient 


was sane enough to be capable of consenting, and 
it held the surgeon liable in exemplary damages 
(Pratt v. Davis, Ill., 1905, 37 Chic. Legal News, 
213). 

It is almost universally true that motive is an 
indifferent element in an action for trespass; but 
in certain cases, as inevitable accident, the better 
authorities agree that an injury to the person will 
not be actionable because the act is morally color- 
less (Holmes, The Common Law; Pollock on Torts, 
116). It is not actionable if one remove an uncon- 
scious person from a place of danger (Bigelow on 
Torts, sec. 377), nor if a competent surgeon operate 
on him to save his life, if that be necessary (Pollock 
on Torts, 146). These are justified as acts of char- 
ity or necessity; but if a friend greet another by 
slapping him on the back or touch him to attract 
his attention there will be no action, even though 
an injury follow (per Lord Hardwicke in Williams 
v. Jones, 1736, Hard. 301). In these cases motive 
would seem to be the determining factor. The line 
between the principal case and those of “ charity 
and necessity ” seem difficult to draw; and it would 
seem that the motive of the defendant should not 
be competely disregarded. The decision of the 
court is based on the absence of consent; but pun- 
ishment by a parent, private defense and prevention 
of a felony are cases where an assault may be justi- 
fied, although consent is expressly withheld (Pol- 
lock on Torts, 146), and this would seem to be an 
uncertain test. 

The principal case seems to be the first decided 
on the point. In an unreported case in England 
(Beatty v. Cullingworth, commented on in 41 So- 
licitor’s Jour. 58, and in 44 Cent. Law Jour. 153) 
the verdict seems to have turned on the scope of 
the patient’s consent; and Wood v. Wyeth ([1903], 
80 N. Y. App. Div. 628) was an action for malprac- 
tice, though in a dissenting opinion Woodward, J., 
discusses the authority of a surgeon in a charity 
hospital. The scope of the surgeon’s authority 
would seem to be the question most likely to arise. 
In Janney v. Housekeeper ([1888], 70 Md. 162) it is 
held that it cannot be abridged by the husband if 
the wife consents. Interesting questions are sug- 
gested by the decision in the principal case, though 
it would seem that most of them might be answered 
by established rules. Were an operation necessary 


to save life, refusal to consent might be interpreted 
as suicide, and an operation justified as preventing 
a felony. Similarly, an operation to save a limb in 
spite of .consent might be justified as preventing 
mayhem; and in minor disorders the question would 
seem to be whether refusal to consent would 
amount to an attempt to commit a felony. Some 
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of these questions are likely to come before the 
courts as a consequence of the principal case.— 
Columbia Law Review, May, 1905. 


————_+—_—_ 
Rew Booksand Hew Editions. 


Law of Torts. By Francis M. Burdick. 

Albany: Banks & Company, 1905. 

The need of a volume that should state, with 
brevity, yet with accuracy, the legal principles in- | 
volved in the numerous and important litigations 
of the present day, has induced Mr. Burdick to 
attempt to supply the want. 

As to the author’s qualifications for the task, | 
little need be said. For more than a dozen years | 
he has taught the subject of Torts in Columbia Law | 
School, and for nearly half that time he has been| 
engaged in collecting the materials for the work 
under review. While his law school work has com- | 
pelled him to examine every topic from a scientific 
point of view, his early experience as a practicing | 
lawyer and a public officer has kept him from tak- 
ing the attitude of a mere theorist. Neither the 
theory nor the history of any branch of this im- 
portant subject has been neglected, but. everywhere 
the author lays stress upon the rules of law as they 
are enforced by the .courts to-day. Thoroughly 
familiar with the conflicting views entertained by 
the various courts and text-book writers he has 
undertaken to present both sides of each contro- 
versy, and does not hesitate to express his prefer- 
ence. At the same time, he does not waste time 
or space upon any one topic. His clear and definite 
conception of principles has enabled him to con- 
dense his treatise without sacrificing anything that 
is essential, while his lucid and forceful style enables 
the reader to grasp the meaning easily. The present 
work will be found to be an excellent example of 
the rare art of condensation, for it would have been 
much easier to make a book twice as large as this 
is. The book is not a series of Monographs, a 
collection of Commentaries or a digest, but a hand- 
book of the Law of Torts, complete, thorough, 
authoritative, and, above all, practical for the busy 
lawyer’s everyday needs. The notes contain very 
full citations of cases, many of which are briefly 
abstracted. Most of the leading cases on torts will 
be found here, but the author has aimed to note 
only those cases which bear directly upon the point 
to which they are cited, as well as to bring his 
citations down to date. We commend the work to 
the careful attention of the members of the bar. 
It is also peculiarly adapted to use in’ law schools. 


The 





Constitutional Law in the United States. By 
Emlin McClain, LL. D., Justice of the Supreme 
Court of Iowa. New York: Longmans, Green 
& Co., 1905. 


This is one of the so-called American Citizen 
series, edited by Albert Bushnell Hart, LL. D. 





In the words of the author, this work is intended 


to be “an exposition of the principles of an estab- 
lished system; and it is intended to afford to the 
reader an explanation of the important events of 
the history of our government, and the means of 
intelligently comprehending the problems con- 
stantly arising, the solution of which will make our 
constitutional history of the future.” The work is 
mainly intended for non-professional readers. It is 
prefaced by some suggestions for students, teachers 
and readers, by a small reference library, and by a 
select bibliography of constitutional law. Prof. 
McClain is generally recognized as one of the most 
competent and well-equipped of the present-day 
students of the Constitution and of constitutional 
iaw, upon which subject he was for some years a 
lecturer in the State University of Iowa. He has 
produced a work which in our opinion is deserving 
of high rank and one which will prove highly use- 
ful. In the appendix will be found not only the 
Federal Constitution, but the English Bill of Rights, 
the Virginia Bill of Rights, and other important 
documents of English and American constitutional 
history. 


Briefs on Public Questions. 
walt, A. B., LL. B. New 
Green & Co., 1905. 


By Ralph C. Ring- 
York: Longmans, 


This is a series of argumentative briefs and lists 
of references on twenty-five of the most important 
public questions of the day. They are naturaliza- 
tion, woman suffrage, negro suffrage, educational 
qualifications for suffrage, restriction of immigra- 
tion, Chinese immigration, direct legislation, pro- 
portional representation, popular election of 
senators, retention of the Philippines, the Monroe 
doctrine, protection and free trade, commercial 
reciprocity, reciprocity with Canada, shipping sub- 
sidies, trusts, asset currency, postal savings banks, 
government ownership of railways, postal telegraph, 
municipal transportation, federal divorce law, single 
tax, compulsory industrial arbitration, and govern- 
ment by injunction. For greater precision in the 
argument each brief has been prefaced with a con- 
cise proposition, stating the question for discus- 
sion. A few short paragraphs are then given, ex- 
plaining why the subject is important, what facts 
material to it are generally conceded by both sides, 
and what, apparently, are the chief points at issue. 
Then follows the brief proper, a discussion of these 
issues from the affirmative and the negative points 
of view. Each main division of a brief is preceded 
by a list of references, giving information about or 
evidenee in support of the statements that follow. 
In the briefs the author has, by reason of space 
limitations, attempted little beyond an analysis and 
arrangement of the more important arguments put 
forward by those who have written on the same 
topics. He has not disregarded any argument 
simply because it seemed to him personally un- 
sound. The author has sought to give the most 
important books of reference on each topic, but no 
claim is made that the lists are exhaustive. Prof. 
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Ringwalt has done his work with care and thor- 
oughness, and his little work cannot fail to prove 
highly useful to all who are interested in the 
questions discussed. 


International Civil and Commercial Law. By F. 
Meili. Translated and supplemented with addi- 
tions of American and English Law by Arthur 
K. Kuhn, A. M. New York: The Macmillan 
Company, 1905. 

In view of the new impetus which has been given 
to the study of International Private law through- 
out the world in recent years, and the changes 
which have recently been made in the positive law 
of many countries, the present work is very timely. 
Mr. Meili is a well-known jurist of Switzerland and 





possessed ideal qualifications for the work he under- 
took, not only by reason of training and education, | 
but because of his residence in a country where the | 
doctrine of the conflict of laws has reached a high | 
state of development. The work is divided into | 
three parts and an introduction. Part I sketches | 
the historical development of international private | 
law from the earliest date to the present time. Part 
II deals with general questions, the law of persons, 
the law of the family, the law of things, the law) 
of obligations, and the law of succession. Part | 
III treats of international commercial law. In the | 


of association. ‘‘ Let the making of better men go 
on,” says Prof. Ross. “’Tis a grand work, though 
slow. But why not in the meantime exalt wisdom 
and justice by organizing men in better ways? Let 
us by all means thresh out the jury system, muni- 
cipal home-rule, proportional representation, the 
referendum, the mode of choosing senators, the 
direct primary, the responsibility of directors, the 
general army staff, the walking delegate, Bishop v. 
Congregation, Mayor v. Council, Superintendent v. 
Board of Education, advisory v. mandatory com- 
mission, and questions of that ilk. These matters 
have greatly to do with the triumph of intelligence, 
conscience and faculty in social affairs, and are by 
no means to be airily waved aside as ‘mere ma- 
chinery.’”” Some chapter headings of Prof. Ross’s 
enlightening work are: Scope and Task of Soci- 
ology; Sociological Frontier of Economics; the 
Unit of Investigation in Sociology; Mob Mind; 
the Properties of Group-units; the Social Forces; 
the Factors of Social Change; Recent Tendencies 
in Sociology; the Causes of Race Superiority; the 
Value Rank of the American People. 


Cyclopedia of Law and Procedure, Volume 16. 

The sixteenth volume of the “ Cyclopedia of Law 
and Procedure,” The American Law Book Com- 
pany, New York, is a notable addition to American 


supplements of American and English law appended and English legal literature,a work of distinguished 
to the author’s paragraphs the translator has stated | rank — the latest achievement of a great enterprise. 
briefly and without discussion or argument the law | This volume marks the gradual evolution of a new 
recognized in those jurisdictions, upon the principal | and admirable method in the expasition of legal 


points dealt with by the author. Aside from this | 
he has merely sought to produce a faithful trans- 
lation of the author’s treatise. The English text 
follows the German as closely as possible, and such 
omissions and changes as occur have been made 
with the consent of the author. The whole treatise 
is excellent, its arrangement convenient, the defini- 
tions clear and the statements of the law authorita- 
tive. It opens‘to the student a mine of valuable 
information. 


The Foundations of Sociology. By Edward A. 
Ross, Ph. D. New York: The Macmillan Com- 





pany, 1905. 

This volume, one of the Citizens’ Library of | 
Economics, Politics and Sociology, edited by Rich-! 
ard I. Ely, Ph. D., LL. D., is by Prof. Ross, Pro- | 
fessor of Sociology in the Universiay of Nebraska. 
It is made up mainly of papers which have been 
contributed from time to time to periodicals by the 
author, and forms an important addition to the cur- 
rent discussion of sociological problems. The work 
shows not only extensive investigation and wide 
reading, but a power of original thought. In dis- 
cussing the properties of group-units the author, 
while conceding that the stream cannot rise higher 
than its source, and that true sociological progress 
depends upon individual improvement, asserts that 
the sagacity and virtue a given body of persons 





display depends in no small measure upon their mode 


principles and the reduction of the great body of 
American and English case law into compact and 
concise principles—and ready for effective use. 
It is an ideal work, a model of perfection, grown 
and finished in a legal atmosphere, rich in scholar- 
ship, strong in statement, useful in the administra- 
tion of justice, indispensable as an authority on 
jurisprudence. It attains the highest pinnacle of 
success. 

In this volume two large and perplexing sub- 
jects are reduced to a convenient working form, 
and the principles are enunciated with great clear- 
ness and force. Within moderate space the prin- 
ciples of “ Equity” and “ Evidence” are set out 
with the clean-cut, incisive method of an intelligent 
and effective brief. 

The selection of the distinguished scholar and 
expert, Professor Frank Irvine, of the Cornell Uni- 
versity College of Law, to write ‘“ Equity” was 
singularly fortunate and felicitous. He is a master 
of his subject in its general and specific features, 
and in the performance of his weighty task he has 
virtually recast the subject from the viewpoint of 
a treatise or text-book. He has established a new 
and exalted standard of excellence, translating his 
mature talents into a work which constitutes a 
strong, useful, indispensable adjunct to every legal 
or judicial equipment. An acknowledged authority 


on modern equity and one of its foremost inter- 
preters in legal literature, 


Professor Irvine has 
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brought out in a strong and effective light this | The name of Melville M. Bigelow is so closely 
intricate portion of the science so as to command | identified with the subject of “ Estoppel” that the 
the recognition, respect and admiration of the en- | mention of it in connection with the article is a 
tire American and English bench and bar. His | guarantee of a standard production. And such is 
work is one of the strongest contributions that have| the fact. Under his keen and experienced eye this 
been made to legal literature, and will stand the | abstruse and complicated subject has been wrought 
test of time and judicial criticism. | out with clearness and precision. This article, so 

“ Equity” comprises 534 compact and well-| worthy of high encomiums, was prepared by Mr. 
freighted pages. The Syllabus is full and reliable;} Louis Lougee Hammon and Mr. J. Breckinridge 
the Introduction terse and to the point. The | Robertson, and evinces careful research, patient 
Grounds and Subjects of Jurisdiction are seneiinil | anata. and a sound exposition of legal principles. 
very fully, and, in common with the whole article, | Words of admiration can be worthily bestowed 
this division is remarkable for the large number upon the minor articles of this volume. In a close, 
of citations and illustrative foot-notes. The Max-| clean cut, and carefully prepared article, Mr. Ernest 
ims are of especial value. Under the head of Par-| H. Wells has illustrated the subject “‘ Escrows” in 
ties, Process and Appearance, the Original Bill, | a thorough and effective manner, and with a degree 
Pléadings in Defense, the pathway is cleared of a of fullness scarcely, if ever, attained. His work 
great deal of useless matter and the mode of action | brings out in a clear light, and with copious cita- 











clearly indicated and made straight. And so in| 
logical order the various and successive steps in| 
equity practice are unfolded, the modes of attack | 
and defense pointed out, and lanterns are hung at | 
every pitfall. Under the subdivisions of Replica- 
tion, Cross Bills, Amended Pleadings, Supplemental 
Bills, Bills of Revivor, Signing and Verifying Plead- 
ings, Matters to Be Proved, Taking Proofs, Rules 
of Evidence, Variance, Hearing, Submission of | 
Issues to Jury, and Direction of Action at Law, | 
References, Dismissals, Decrees, Proceedings to| 
Vacate Decrees, this Equity expert has brought 
out with judgment and precision and in a sound 
and convincing, manner the leading principles of 
Equity. He shows the practitioner the straight and 
narrow way to success, telling him just what he 
ought to do and what not to do in the handling 
of equity cases. The numerous cross-references will 
point out the appropriate co-ordinate topics which 
form a judicious continuation of the work under 
other titles. 

Of equal dignity, rank and importance with} 
“ Equity ” the article on “ Evidence” is a pittar | 
of: strength in this series of legal text-books. It | 
is one of the strongest, most elaborate, aed 
and useful contributions to American and English | 
law. Of highest authority, it constitutes the most | 
ready mode of access to the great mass of judicial | 
opinions. It is a storehouse of learning — clear, | 
strong, terse and illustrative. It displays the joint | 
and several efforts of a staff of trained writers and | 
revisers who have won distinction in this and other 
branches of legal literary work. 

At the first blush it would seem that a topic 
which was illustrated in three ponderous volumes 
by Greenleaf, which has been attempted but re- 
cently in a work of nearly fourteen hundred pages, 
could not be fully and intelligently treated within 
the ordinary space allotted to these series of text- 
books. But a careful examination of that portion 
of the work which appears in this volume estab- 
lishes clearly the fact that the task essayed by the 
authors and editors has been fulfilled with the 








highest degree of success. 


tions, phases of this subject hitherto unexplained 
and obscure. He has developed with careful pre- 
cision new and original views of special value. Thus, 
the question whether the death of the grantor: or 
obligor of an instrument can be considered a con- 
dition which is sufficient to hold the instrument in 
suspense as an escrow is particularly interesting, 
and perhaps this is the first time that this point has 
been adequately and intelligently considered. 

With equal industry, skill and judgment, Mr. 
James A. Gwyn has written up the several legiti- 
mate topics of “‘ Estates,” and has accomplished a 
task of unusual uniformity, convenience and value. 
In this effort he has departed from the usual mode 
of classification, and has brought into one article 
with judicious care several co-ordinate topics usually 
treated under several distinct heads. Estates in 
general are treated with regard to the quantity of 
interest, the time of enjoyment, and the specific 
status of the tenants. The subdivisions of particular 
estates are carefully considered, except the subjects 
of Courtesy, Dower, Easements, Estates for Years 
(Landlord and Tenant), Ground Rents, Joint Ten- 
ancy, and Tenancy in Common, which will all be 
separately treated in separate articles. Mr. Gwyn 
is also the author of the article on “ Escheat.” 

“Escape,” by S. R. Writhington, is a modest 
yet closely written article of much merit. 

The prestige of the “Cyclopedia of Law and 
Procedure ” has been enhanced in a decided manner 
by the volume just issued. The articles on 
“Equity” and “ Evidence” will add lustre and 
strength to the entire work and establish more 
firmly its rank as the standard authority of English 
and American Law. 

Mrs. Darrell. By Foxcroft Davis. New York: 
The Macmillan Company, 1905. 

The author of “ Mrs. Darrell,” who, we are in- 
formed by the publishers, is also the author of 
fully a dozen previous novels, for some reason 
prefers not to be known in connection with his or 
her latest work. The reason therefor is not entirely 
plain, for anyone might well be proud of having 
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written such a book. It is a picture of Washington 
life twenty years ago, when society at the capital 
was more free and charming than to-day; less for- 
mal and much less concerned with or affected by 
wealth. Mrs. Darrel is the daughter of a southern 
general who, after a brief married life as the ‘wife 
of an English officer in India, she returns to Wash- 
ington society as a young widow, albeit a very 
attractive one. Then comes her great temptation. 
The light is thereafter centered strongly upon one 
Senator Clavering, a forceful western self-made 
man of tremendous ability and tact in the manage- 
ment of men and affairs, wealthy, eminent, yet cor- 
rupt, audacious and without conscience. This man 
falls desperately in love with the young widow to 
whom he proposes to divorce his wife and marry 
her. But the young widow, after a hard struggle, 
overcomes the temptation and writes to Pelham, 
the man whom she really. had loved all along. He 
also was a British officer who had befriended her 
in many ways, a man of the highest character and 
a chum of her first husband. Pelham returns from 
India at once and weds the woman of his choice, 
and the curtain falls upon the happily reunited pair. 
It is a highly diverting story, particularly in its 
description of Washington society in the ’80s, and 
is full of bright humor without satirical sting. Un- 
doubtedly it will cause a good deal of discussfon 
as to how far the characters that work out its 
interesting plot are drawn from real life. Here, 
perhaps, is the secret of the anonymity of the author. 
It is a book peculiarly adapted to the vacation 
season. 
———_4—__——_——. 


Literary Aotes. 





The new novel by “ Barbara,” the author of 
“The Garden of a Commuter’s Wife” and “ People 
of the Whirlpool,” will be published by the Mac- 
millan Company toward the end of June. 


One of Dr. Richard T. Ely’s best known books, 
“The Labor Movement in America,” is coming out 
in a new edition, revised and enlarged, with the 
Macmillan imprint. First published in 1886, the 
volume has been in continuous demand ever since. 


Mr. John Lane, who has been in this country for 
the past few months in behalf of the Bodley Head, 
has returned to London. Mr. Lane has a number 
of new and important books in course of publica- 
tion, and has been giving especial attention to the 
International Studio, the monthly magazine of art. 


Three new volumes, richly illustrated in color, 
have just been published by The Macmillan Com- 
pany. One of these is “ Rome,” of which the text 
has been written in collaboration by M. A. R. Tuker 
and Hope Malleson, while the seventy plates in 
color are the work of Alberto Pisa. The artist has 
devoted himself largely to monuments and ruins, 
and his pictures are remarkable fur the softness and 
quietnesss of their tones. 








Authors, from their comparative scarcity, will 
probably always rank as curiosities; and the general 
run of people cannot be expected to know much 
about their methods of work. 

“One of. the commonest questions which I am 
asked,” says Elmore Elliott Peake, author of “ The 
House of Hawley,” published by D. Appleton & 
Company, “is how I manage to string out a story 
so as to make it fill out a book. If these ques- 
tioners only knew how precious space is to an 
author! How he twists and turns ‘his sentences 
to eliminate every superfluous word! How he re- 
vises his manuscript, ovér and over again, to cut. 
out every incident not deemed absolutely necessary 
to the development of the plot! The moment at- 
tention is relaxed he finds his story running away 
from him, every incident taking up more space than 
has been allotted to it. I daresay few authors could 
not have much more easily filled two volumes than 
one in telling their tale. The problem is not how 
to fill up, but how to crowd down.” 


Rex E. Beach, author of “ Pardners,” is an in- 
stance of the typical young American “ going into 
literature.” He is big and muscular —a thorough- 
going athlete who has won many medals for swim- 
ming, and has been also, in his time, a football 
hero. Though in his early twenties, he is already 
vice-president of a big Chicago construction and 
manufacturing company. Born in Michigan in 
1877, he went to Florida when a small child; then 
returned north to attend the Chicago College of 
Law, where he graduated in 1896. A venturesome 
disposition led him to join the first mad rush into 
Alaska after gold. He lived there for several years 
and acquired a knowledge of the country and the 
people second to that of no one writing to-day, a 
a knowledge of which he has made ample use in 
his stories. He saw the humorous side of Alaskan 
life, which other writers seem to have overlooked, 
and has brought it into fiction for the first time. 


The appearance of four new novels, all anony- 
mous, in the spring list of a New York publisher, 
invites speculation as to what the precise sifinifi- 
cance of anonymity may be, where current fiction 
is concerned. Why should the author of a popular 
novel prefer to conceal his identity? Wherein 
lies the inducement to anonymity? “Mrs. Dar- 
rell,” for example, one of the four books above 
mentioned, is by a writer already known as the 
author of a dozen novels. Does he, or she, desire 
reviews which shall be absolutely untinged by rec- 
ollections of those other books? Is the man who 
wrote “ The House of Cards” unwilling to disclose 
his identity simply because his publications have 
hitherto been outside the realms of fiction and he 
fears that his novel might therefore be taken up 
from a wrong point of view? Why does the au- 
thor of “ Sturmsee” and “ Calmire” choose to re- 
main unknown, despite the compliments that greet 
his work? Piquing curiosity can hardly be the 


motive of anonymity; for an anonymous book 
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needs to be especially good in order to succeed. 
Readers have doubtless felt much curiosity as to the 
identity of the author of “ Elizabeth and Her Ger- 
man Garden,” and they would like to know just 
who wrote “The Garden of a Commuter’s Wife” 
(a novelist who is represented among the four 
books mentioned at the beginning — “ At the Sign 
of the Fox”), but no one would care two straws 
about either of those mysterious individuals unless 
they had proved themselves capable of writing in- 
teresting books. The Macmillan Company, who 
publish the four books above mentioned, say that 
the authors of them are well known, both in and 
out of literature, and that a single book by one of 
them reached a sale in excess of one hundred 
thousand copies. 


Willa Sibert Cather, author of “ The Troll Gar- 
den,” a book concerning the artists and “high 
Bohemians” of New York and vicinity, is a new 
recruit from journalism to the ranks of fiction 
writers. She is of Southern ancestry and was born 
in Winchester, Va. Soon her family moved to a 
ranch in southwestern Nebraska, where as a child 
she lived an outdoor life on the farm. Finishing 
her education at the University, she began her 
newspaper work with correspondence for several 
Nebraska papers. She held positions on the staffs 
of the Nebraska State Journal and the Pittsburg 
Leader. Her first literary venture was “ April 
Twilights,” a book of verse, which appeared in the 
spring of 1903. She is now living in Pittsburg, | 
where she teaches school. 





“Government Regulation of Railway -Rates,” by | 
Hugo Richard Meyer of the University of Chicago, | 
is announced for early publication by The Macmil- | 
lan Company. In particular, the author points out | 
with unexampled clearness the respective advan- 
tages and disadvantages of the two opposing pol- | 
icies, the foreign policy of equality of charges for | 
equal services, and the American policy of charging | 
what the traffic will appear. Professor Meyer’s | 
sources are authoritative, his details are explicit, 
and his statements clear and concise. 


The Macmillan Company, who have just issued | 
Robert Hunter’s “ Poverty” and W. J. Ghent’s | 
“Mass and Class,” in paper covers at twenty-five | 
cents, announce for issue in July a similar edition | 
of Jack London’s “ War of the Classes.” It will | 
be remembered that the same publishers brought | 
out a year ago the paper-bound edition of John 
Graham Brooks’s well-known book, “The Social 
Unrest.” 


The International Studio for June contains a 
timely article by Miss Alice M. Kellogg on “ Re- 
cent Camp Architecture,” in which the author sets 
forth tendencies in the better sort of building going 
on in the Adirondacks. The article is illustrated 
from photographs showing the result of architec- 
tural attempts to conform to the spirit of the sur- 





roundings, in view of such camps as those belong- 
ing to Mr. Reginald Vanderbilt, Mr. Adolph 
Lewisohn, Mr. O. H. Kahn, and others. J. Oliver 
Curwood contributes an intimate personal sketch 
of Charles L. Freer, the millionaire art collector 
of Detroit, who has recently given his art treas- 
ures to the Smithsonian Institute at Washington. 
Miss Eleanor Allison Cummings writes of the dec- 
orative arrangement of a “Suburban House ir 
Summer,” the article being accompanied with illus- 
trations showing various applications of the prin- 
ciples set forth. The recent exhibition of the New 
York Society of Keramic Arts is reviewed in the 
Department of Notes on the Crafts with a number 
oi illustrations of the work in view. Frank Bran- 
gwyn’s Scheme for the Decoration for the British 
Section at the Venice Exhibition this year is pre- 
sented by A. S. Govey, with a number of repro- 
ductions of the artist’s panels, one being shown 
in colour, together with a colour‘reproduction ot 
his scheme for a mural decoration. Among the 
other colour plates is a reproduction of an enamel 
plaque, entitled “‘ Hope” by Henry Holiday, which 
accompanies an article on this artist’s interesting 
invention, “ Enamelling in Relief,” contributed by 
H. Murray. Leonard Williams continues the 
series “ Spanish Painters of To-day,” with an illus- 
trated article on the work of Jose Moreno Car- 
bonero, showing among other paintings his portrait 
of the King of Spain and his spirited conception 
of Don Quixote’s charge on the wind-mill. An old, 
country house in the county of Worcestershire, the 


|“ Den” in the picturesque village of Cropthorne, 


is described briefly with eight illustrations from pho- 
tographs. A sheaf of full page reproductions are 
offered from the sketch book of A. Romilly Fedden. 
T. R. Way writes of a “ Hunt for Reliques in Old 


| London,” accompanying his account with a num- 
| ber of his own studies on stone, including a repro- 


duction in colours of an auto-lithograph of Staples 

nn. Other articles are devoted to the Birming- 
ham School for Jewellers and Silversmiths, Recent 
Design in Domestic Architecture, and the versatile 
work of Mrs. Traquair, while the Studio Talk and 
the current news columns contain much matter of 
interest in text and illustrations. 


In the number of well-known writers who appear 
among its contributors the Cosmopolitan for June 
is a notable issue. A partial list includes Alfred 
Henry Lewis, David Graham Phillips, John Bur- 
roughs, Octave Thanet, Josiah Flynt, Richard Le 
Gallienne, Acton Davies and Broughton Branden- 
burg. A character sketch of Congressman Timothy 


| D. Sullivan, under the title ““The Modern Robin 


Hood,” by Alfred Henry Lewis, makes interesting 
reading. Mr. Sullivan once expressed himself as 
better fitted to represent his district than would 
Daniel Webster be if he were alive. Mr. Lewis tells 
why “there could have been no truer word upon 
the lips of man.” “What He Could Do With It,” 
by David Graham Phillips, is an imaginary glimpse 
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into the possibilities which lurk in the vast fortune 
that will be inherited by John D. Rockefeller, Jr. 
“What He Will Do With It,” by Alfred Henry 
Lewis, will appear in the July number. Other sub- 
jects are: “Society Amateur Actresses,” “ Town 
Life in the Indian Territory,” “The World’s Com- 
petitor-to-Be,’ “Clowns and Clowning,” “ Butter, 
Cheese and Condensed Milk as Factory Products,” 
“From a Lover’s Note Book,” and “A Beaver’s 
Reason.” The fiction is by Octave Thanet, George 
Randolph Chester, T. Jenkins Hains and Will Lev- 
ington Comfort. The serial, “The Occulation of 
Florian Amidon,” by Herbert Quick, which already 
has attracted much attention from the reviewers, is 
continued. ‘ 


The Cosmopolitan announces in the June issue 
‘tthe most novel and interesting idea that any of the 
magazines has put forth in some time. It regards 
the disposal of John D. Rockefeller’s fortune. David 

_ Graham Phillips, whose books have amply shown 
that his humanity is as strong as his economics are 
sound, discusses “What He Could Do With It,” 
the “he” referring to Mr. John D. Rockefeller, Jr., 
the oil magnate’s only son and heir. In July Alfred 
Henry Lewis is going to tell “What He Will Do 
With It.” These subjects handled by two such 
briliant writers are going to arouse the widest 
interest. 


Mr. Robert Herrick’s books bid fair to be more 
-widely read during the present year than those of 
almost any other American author. “ The Common 
Lot” is still in active demand, having established 
itself as one of the serious novels of modern Amer- 
ican life; and The Macmillan Company are publish- 
ing this month a new edition, in paper covers, of 
one of the best of Mr. Herrick’s earlier stories, 
“The Real World.” The first week in July they 
will publish Mr. Herrick’s new novel, “ Memoirs 
of an American Citizen,” which will then have con- 
cluded in the serial run in the Saturday Evening 
Post. The book will contain fifty illustrations. 


The Macmillans have added Mrs. Humphrey 
Ward’s “ History of David Grieve” and Mr. A. E. 
W. Mason’s “The Four Feathers” to their well- 
printed and inexpensive series of “ paper novels.” | 
Both are welcome. “ David Grieve” is, by all odds, | 
Mrs. Ward’s best book, and we may say the same 
for Mr. Mason’s novel. It is suggestive, by the way, | 
to note from the statement printed on the back of | 
the title page how well a book as good as “ The) 
Four Feathers” is received. It was set up and| 
electrotyped in October, 1902. Since then it has 
been reprinted ten times. 





The recent death of Joseph Jefferson recalls atten- 
tion to Mr. William Winter’s biography of the 
actor, published some years ago by The Macmillan 
Company with many illustrations. The “ Life and 
Art of Joseph Jefferson” includes a sketch of the 
Jefferson family of actors, and accounts of Jeffer- 
son’s work in his chief parts. 





The controversy between Dr. Reich and Canon 
Cheyne over the “ Higher Criticism” goes merrily 
on in the pages of The Contemporary Review. The 
doctor’s rejoinder to the canon’s “ remonstrance ” 
was reprinted in The Living Age for May 20, and 
the canon’s reply —* Has the Clock Stopped in Bib- 
lical Criticism? ”’— will be found in the number for 
June 3. 


“The Fat of the Land” appears in a new edition 
in paper covers, at twenty-five cents. Dr. John W. 
Streeter’s account of the development of a factory 
farm out of run-down land has gone through many 
editions since its issue a year ago, and has aroused 
the greatest interest among all classes of people both 
in and out of cities, especially those who have a 
fancy for country life. 

Joseph Hocking, the English novelist, whose lat- 
est popular success, ‘“ The Coming of the King,” a 
romance of the time of Charles II of England, has 
just been published in this country by Little, Brown 
& Co., is a Methodist clergyman. Mr. Hocking’s 
mother had a dreamy and imaginative turn of mind, 
and used to tell her children many wild stories of 
supernatural beings. Her gift for narrative was 
most remarkable, and the little circle would sit 
entranced as she talked of wizards, fairies, smugglers 
and apparitions. Two of her boys learned from her 
the craft of novelist. Mr. Hocking sent the first of 
his book manuscripts to the publishers in London, 
with many misgivings. On the day when he re- 
ceived a letter saying it had been accepted, his first 
child was born, so that two great joys came to- 
gether. Mr. Hocking has written at least a score of 
novels, many of which have had a phenomenal sale 
in Great Britain. One novel a year is his usual 
literary output. In “ The Coming of the King” Mr. 
Hocking, however, dips into the history of the 
events that followed hard upon Cromwell’s Protec- 
torate, at the time when the Stuarts and the Puri- 
tans were at odds. The pen pictures of Charles II 
and his court are vividly drawn, while the Duke of 
York, afterwards James II, is strongly portrayed. 
The incidents of the story are broadly conceived 
and told with all the art of an accomplished 


romancist. 


The contents of the June number of the North 
American Review are varied and timely. Henry 
James contributes the concluding article in the 
series entitled ““ New England: an Autumn Impres- 
sion.” In “Suez and Panama,” F. C. Penfield en- 
deavors to estimate the prospects of the Panama 
Canal in the light of Suez Canal experiences. 
Count Liitzow presents a study of the genius and 
work of the French writer, Stendhal (Henri Beyle). 
Dr. J. Sanderson Christison discusses “ Science and 
Immortality,” concluding that the former has pro- 
duced no evidence which is destructive of a belief 
in the latter. James D. Whelpley describes the 


legislation that has been enacted by the various 
governments for the “Control of Emigration in 
Brander Matthews. professor of dramatic 


Europe.” 
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literature in Columbia University, offers “An 
Apology for Technic.” Lieut.-Colonel F. G. Stone, 
of the Royal Garrison Artillery in the British Army, 
explains the difficulties in the way of establishing 
“A White South Africa.” United States Senator 
F. G. Newlands, of Nevada, reviews “The San 
Domingo Question.” Julien Gordon makes a re- 
joinder to James F. Barnett’s recent paper on 
“Grades of Diplomatic Representation.” A Paris 
Authority throws searching light on “The Traffic 
in Spurious Pictures.” John Bascom, Lecturer on 
Sociology in Williams College, deplores the mis- 
leading effect of the phrase “An Open versus a 
Closed Shop” when used in controversy between 
labor and capital. Juliet Everts Robb, in an open 
letter to Julia Magruder, criticises the views ex- 
pressed in Miss Magruder’s recent article on 
“Lancelot, Guinevere and Arthur.” The Depart- 
ment of World Politics contains communications 
from London, St. Petersburg, Rome and Wash- 
ington. 


A charming picture is given in Charles Egbert 
Craddock’s novel, “The Storm Centre,” forthcom- 
ing in June from The Macmillan Company, of a 
Tennessee household and its inmates, and of their 
life in the old mansion, surrounded by the Federal 
Army. The tale however, has little to do with 
fighting or history, but much with love, flirtation, 
and courtship. It is said to be entertaining, thor- 
oughly readable, and entirely charming. 


The table of contents of the Review of Reviews 
for June shows the following: “ Record of Current 
Events, with illustrations; some cartoons of the 
month; “ Gen. Fitzhugh Lee,” with portrait. 
Career of Joseph Jefferson,” by Joseph B. Gilder, 
with portrait of Mr. Jefferson. “ Modjeska, Dra- 
matic Artist and Patriot,” with portrait. “ Count 
Cassini, Typical Russian Diplomat,” with portrait. 
“Japan’s Representative at Washington,” with por- 
trait of Kogoro Takahira. “ The Larger Problem 
Before Admiral Togo,” by Adachit Kinnosuké, with 
portrait of Admiral Togo. “ What the People Read 
in Mexico,” with illustrations. ‘“ Morocco and the 
French Intervention,” by R. N. L. Johnston, with 
illustrations. “The Maneuvers of a War Fleet in 
Time of Peace,” by G. Upton Harvey, with 
illustrations. ‘“ An Object-Lesson in Irrigation,” by 
Clarence J. Blanchard, with illustrations. ‘ Phila- 
delphia’s Civic Outlook,” by Joseph M. Rogers. 
“The Atlantic Fisheries Question: 1. A Statement 
of Newfoundland’s Attitude. (By P. T. McGrath.) 
2. The American View.” (By Winthrop L. Marvin.) 
“The American Academy in Rome,” by F. D. Mil- 
let. ‘“‘ American ‘ Rhodes Scholars’ at Oxford,” by 
Paul Nixon. “The Church-Union Movement in 
Canada,” by the Rev. J. P. Gerrie. Leading articles 
of the month, with portraits, cartoon and other illus- 
trations. Briefer notes on topics in the periodicals. 
Notable fiction of spring and summer, with por- 
traits of authors. Other new books, with portraits 
of authors. 


“ The | 


Legal Botes, 


A widow, residing in one state, of a man who also 
resided there, but who was negligently killed in 
another State, is held, in Robertson v. Chicago, St. 
P. M. & O. R. Co. ([Wis.] 66 L. R. A. gig), to be 
entitled to the benefit of a statute of the latter State, 
giving a right of action against one guilty of the 
negligence, and requiring the amount recovered to be 
paid over to the widow of the decedent. 





One who holds the full legal title to a promissory 
note by assignment is held, in Manley v. Park 
({Kan.] 66 L. R. A. 967), to be entitled to maintain 
an action thereon against the maker, although he has 
no beneficial interest in the proceeds, and the assign- 
ment was made to enable him to realize on the claim 
in the interest of the original payee. 


A writ of error issued in the Federal Supreme 
Court for the purpose of reviewing the decision of 
a State court is held, in Wedding v. Meyler ([{U. S. 
Sup. Ct.] 66 L. R. A. 833), to be properly directed 
to the inferior State court, where the judgment of 
the highest State court was ordered to be entered, 
and where the record remained. An extensive note 
to this case reviews the other authorities on prac- 
tice and procedure governing the transfer of causes 
to the Federal Supreme Court on writ of error or 
appeal. 





As between successive assignments of a fund in 
the hands of a third person, the one which, being 
| acquired without notice of prior ones, is first 
‘brought to the knowledge of the depositary, is held, 
in Re Phillips ({Pa.] 66 L. R. A. 760), to be entitled 
to priority. Priority rights of different assignees 
of fund in hands of third person is the subject of a 
note to this case. 


The supreme lodge of a mutual benefit society 
which has authorized its agent, a local lodge, to 
initiate members into the order, is held, in Mitchell 
v. Leech ([S. C.] 66 L. R. A. 723), to be liable for 
injuries inflicted upon a candidate by the use of a 
mechanical goat in the initiation ceremony, although 
it has not authorized the use of such contrivance. 


A real estate broker is held, in Cadigan v. Crab- 
tree ({[Mass.] 66 L. R. A. 982), not to be entitled to 
a commission, where, after having produced a cus- 
tomer willing to negotiate for the lease which he 
| was employed to effect, the principal in good faith 
| decides not to lease, terminates the negotiation, and 
| discharges the broker, although the principal subse- 
| quently again decides to lease and makes a contract 
| with the customer produced by the broker. 


} 
| 





A carrier of live stock is held, in Bosley v. Balti- 
|more & O. R. Co. ([W. Va.] 66 L. R. A. 871), not to 
|be able to exempt itself from liability for loss 
|caused by delay in transportation occasioned by 
ithe negligence or misfeasance of itself or its ser- 
vants, by a contract with the shipper proyiding that, 
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in case of any unusual detention of the live stock 
caused by the negligence of the carrier or its ser- 
vants or connecting carriers, the shipper should ac- 
cept as full compensation the amount actually ex- 
pended by him in the purchase of food and water 
for the stock while so detained. 


A railroad company is held, in Allen v. Northern 
P. R. Co. ({Wash.] 66 L. R. A. 804), not to be 
bound to warn passengers who left its cars while 
being ferried across a river of the danger of attempt- 
ing to re-enter them after the train has begun to 
move at a point where it is necessary suddenly to 
increase the speed to give momentum to ascend the 
incline to the land. 


One not belonging to the proscribed class is held, 
in Davis v. Tacoma R. & P. Co. ([Wash.] 66 L. R. 
A. 802), to have a right of action for the actual 
damages suffered in case he is ordered from the 
grounds when visiting a place of public resort and 
behaving in a proper manner, by the manager or his 
representative, in a way to subject him to humiliation 
or disgrace, although the act is done through 
mistake. 


The right of an ancillary administrator, who has 
been compelled to pay a debt against the estate after 
he has, in ignorance thereof, turned over the assets 
in his hands to the principal administrator, to pro- 
ceed against one only of the distributees for reim- 
bursement, is sustained, in McClung v. Sieg ([W. 
Va.] 66 L. R. A. 884), where the distributees are all 
non-residents, and she is the only one who has 
property within the State subject to the jurisdiction 
of the court. 


One who receives orders for the purchase or sale 
of cotton futures, and telegraphs them for execution 
to another city in another State, to which the mar- 
gins are sent, and from which the profits are trans- 
mitted for delivery to the customer, is held, in 
Scales v. State ([Tex. Crim. App.] 66 L. R. A. 
730), not to transact the business of buying or 
selling futures at the place where his office is 
located, so as to be subject to punishment under a 
statute forbidding the transaction of such business. 


The use of streets and sidewaixs by an individual 
simply for his own convenience and accommodation 
is held, in O’Hanlin v. Carter Oil Co. ({W. Va.] 66 
L. R. A. 893), to be unauthorized and essentially a 
nuisance, and to make such individual liable for all 
damages sustained in consequence of the improper 
appropriation of the street or sidewalk to his own 
personal use. 

The precipitation of one riding in a vehicle drawn 
by a horse into a stream crossing a highway at a 
place where a bridge is open and unguarded, after 
the horse has traveled sixty to eighty feet after 
being frightened, during which time the driver is 
struggling to master him, is held, in Ehleiter v. Mil- 
waukee ([Wis.] 66 L. R. A. 915), not to be within 
the exception to the rule that a municipal corporation 
is not liable for injuries caused by defects in the 








| 





streets if the injured person was brought into con- 
tact with the defect by the running away of a horse, 
which permits a recovery in case the loss of control 
of the horse was only momentary. 

A plank sidewalk is held, in Harden v. Jackson 
([Mich.] 66 L. R. A. 986), not to be so unsafe as 
to render a municipal. corporation liable to one who 
falls upon it because his cane goes through it, al- 
though it is so old that the edges of the planks have 
become decayed, and adjacent to the cracks they will 
not withstand the pressure of the cane, where the 
defect is not such as to attract attention. 


a ee oon 
THE GOVERNOR AND THE “OCTOPUS.” 


We are glad to see, through the governor’s 
good judgment, that he has put his foot on the 
little schemes of gorging that the Octopus has 
and would like to continue ‘in the future; but 
the governor’s care, skill and knowledge of 
human nature have enabled him to cut from 
the appropriations between $50,000 and $75,000, 
which the aforesaid Octopus will not be able to 
fill his illustrious and starving stomach with. 
As an illustration of the methods of the Octopus, 
we would call attention to the fact that last year 
the contract for the publication of the session 
laws was let, without competition, for the sum 
of $6,945.40. This year, when there was oppo- 
sition, we find that the same parties who had 
the contract last year are willing to do it for 
$4,406.95. Deducting the one amount from the 
other we are able to see what a nice little plum 
fell into the capacious maw of the ever-hungry 
Octopus. 

i 


Bumorous Side of the Law. 





Hannibal Hamlin, for many years a United States 
senator from Maine, and vice-president during the 
civil war, was wont to tell the following story on 
himself: 

An Englishman by the name of Pearson, while 
passing along the main street in Bangor, stepped 
in a hole in the sidewalk, and, falling, broke his leg. 
He brought suit against the city for $1,000, and 
engaged Hamlin for counsel. 

Hamlin won his case, but the city appealed to 
the Supreme Court. Here, also, the decision was 
for Hamlin’s client. 

After settling up the claim, Hamlin sent for his 
client and handed him one dollar. 

“What's this?” asked the Englishman. 

“That’s your damages, after taking out my fee, 
the cost of appeal, and several other expenses,” 
said Hamlin. 

The Englishman looked at the dollar, and then 
at Hamlin. “What’s the matter with this?” he 


said, “is it bad?””— Boston Herald. 








